STAFF REPORT

August 7, 2018

TO: Linn County Board of Commissioners

FROM: Linn County Planning and Building Department

PREPARED BY: - Alyssa Boles, Senior Planner

RE: ~VR18-0001: An appeal of the Planning and Building Director decision to

deny a vesting right to David Hickey that would authorize the development
of three home sites on three parcels. The parcels were created through
PD06-0203, which was the result of a Measure 37 claim (M37-145-05)
approved for David and Gay Hickey Family LLC. The properties are located
on the north side of Berlin Road, at the intersection of Berlin Road and
Waterloo Road, and approximately 1.27 miles northeast of the city of
Waterloo. The properties are described as Tax Lots 105, 112, and 1 130n map
T12S, ROIW, Section 21. Linn County Code Sections 237.150 and 237.160
contain the applicable review criteria:
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I APPLICATION SUMMARY AND BACKGROUND

Before the Board is an appeal of the Planning and Building Director (Director) decision to
deny a vesting right to David Hickey that would authorize the development of one home
site on each of three parcels. The parcels were created pursuant to partition application
PD06-0203, which was the result of a Linn County Measure 37 claim (M37-145-05) approved
for David and Gay Hickey Family LLC (Applicant) on March 8, 2006.

The properties are located on the north side of Berlin Road, at the intersection of Berlin Road
and Waterloo Road, and approximately 1.27 miles northeast of the city of Waterloo. The
properties are identified in Linn County Assessor records as T12S, ROTW, Section 21, Tax Lots
105,112, and 113.

Pursuant to Linn County Code (LCC) 237.300(F), on the basis of the record before the
Planning Director and the record submitted to the Board, the Board can affirm, in whole or
in part, the decision of the Planning Director or deny, in whole or in part, the decision of the
Planning Director.

The Board's vesting rights decision should consider the following application and permit
history:

e On October 26, 2005, David and Gay Hickey Family, LLC (Applicant) submitted a
Measure 37 (M37) Compensation Claim to Linn County (M37-145-05) for authorization
to create four (4) lots and locate one dwelling on each lot. Linn County approved
the M37 claim on March 8, 2006 (Exhibit F).

¢ On October 30, 2006 David and Gay Hickey Family, LLC submitted a Measure 37
claim (M130484) to the Oregon Department of Land Conservation and Development
(DLCD) (Exhibit I).

e On April 5, 2007 the County approved an application (PD06-0203) to partition the
property into three parcels (Exhibit D). A partition plat was recorded on December 5,
2007 (C.S. 24704).

e On April 23, 2007, DLCD issued a final order denying the Hickey's State Measure 37
claim, stating that the claimant's proposed use of the subject property was
prohibited under the laws in effect when the property owner acquired the property.

e On November 6, 2007, Oregon voters approved Ballot Measure 49 (M49). Measure
49 repealed and replaced Measure 37, and nullified development approval on
undeveloped Measure 37 claim properties. Pursuant to Measure 49, all Measure 37
waivers were required to be reprocessed by DLCD under the new Measure 49
regulations before they could be recognized as valid claims.

¢ Available DLCD records indicate that DLCD mailed a Measure 49 election packet to
the property owners on March 11, 2008. Available DLCD records indicate that DLCD
also sent a letter fo the property owners on July 8, 2008 stating that they did not file a
Measure 49 claim; therefore, DLCD closed the State Measure 37 claim without any
further action (Exhibit J).

e On April 27, 2018, David Hickey submitted to the Planning and Building Department
(Department) an application for a Measure 49 Vesting Rights Determination (VR18-
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0001) (Exhibit C), requesting a determination that each of the three subject parcels
can be developed for residential use.

e OnJune 22, 2018, the Department Director (Director) issued a decision denying the
vesting rights determination application (Exhibit B), finding and concluding that the
application does not comply with Linn County Code (LCC) 237.120. The Director
denied the vesting right determination because the applicant was not able to
provide a copy of a State of Oregon Order granting the applicant relief under
Measure 37 for the subject property, as required by LCC 237.120.

« On July 2, 2018, the applicant submitted a notice of intent to oppe-cl the Director
decision to the Linn County Board of Commissioners (Board) (Exhibit A).

In the noftice of intent to appeal, Applicant asserts three errors in the Directors vesting rights
determination denial:

« That there are inadequacies in the Director decision,
* That the lack of State action is not relevant to the vesting determination, and

» That the Director decision did not contain an analysis of the vesting criteriq, including
expenditures for site development.

Applicant in the appeal further argues that:

» The Director decision is based solely on the fact that the applicant did not obtain a
Measure 37 waiver from the State of Oregon.

* The decision does not address common law vesting criteria, and

» The decision does not discuss what the applicant asserts are errors made by the
State in interpreting Measure 37 with regard to transfers of ownership.

The Director decision is based primarily on non-compliance with LCC 237.120(B). LCC
237.120(B) states:

“The Planning Director may not deem an application complete and may not approve
an application if the applicant does not submit: (1) the application fee; (2) a Measure 37
waiver issued by the State approving the same property by the same applicant; and (3]
all the applicable documentation required by LCC 237.110 or requested by the Planning
Director by LCC 237.120(A)."

As noted above, the Director determined that the vesting application does not comply with
Linn County Code (LCC) 237.120. LCC 237.120(B) requires that the Director “may not
approve” a vesting right determination if the applicant does not provide a copy of a State
of Oregon Order granting the applicant relief under Measure 37 for the subject property.

On April 23, 2007, DLCD issued a final order denying Mr. Hickey's State Measure 37 claim.
LCC Chapter 237 requires the applicant of a vesting rights determination to submit a copy
of the State of Oregon order granting the applicant relief under Measure 37 for the subject
property. Applicant asserts that the lack of State approval is not relevant to the vesting rights
determination.

The common law vested right criteria in LCC 237.160 require the decision maker to consider
the development costs and type of development improvements for the project approved in
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the State and County M37 waivers. Staff cannot determine or verify these costs in the
absence of a State Measure 37 waiver that authorized a specific development project.

In his appeal, Applicant includes a list of expenditures that Applicant claims demonstrate
compliance with the common law vested right criteria (Exhibit A, Pages 8-9). According to
the applicant, total qualifying expenditures incurred as part of the proposed residential
development total $67,897.00. Applicant estimates the total development cost to be
$400.,000 to $500,000.

The Vesting Code requires the holder of a Measure 37 waiver to demonstrate that they
satisfied the common law vested right criteria in LCC 237.160 on or before December &,
2007. In reviewing the Applicant’s stated expenditures, staff noted that a number of the
stated expenditures were incurred in August and September 2016, almost nine (%) years
after the December 6, 2007 cutoff.

Based on the information provided by Applicant, staff concludes that qualifying
expenditures incurred prior to the December 6, 2007 cutoff total $40,427.50. The application
states the fotal development cost of the project to be $450,000. Assuming a total
development cost of $450,000, that amount would be approximately 9% of the total
estimated development cost.

Il.  DECISION CRITERIA

Linn County Code (LCC) Sections 237.120, 237.150 and 237.160 contain the applicable
decision criteria for this review.

LCC 237.120 - Deeming an application complete

(A) The Planning Director is authorized to determine when the application becomes a
completed application and may require additional information beyond that originally
submitted if the Planning Director considers it necessary to address the criteria to establish a
common law vested right. The applicant is responsible for the completeness and accuracy
of all information submitted with the application and all of the supporting documentation.
(B) The Planning Director may not deem an application complete and may not approve an
application if the applicant does not submit:

(1) the application fee;

(2) a Measure 37 waiver issued by the State approving the same property by the same

applicant; and

(3) all the applicable documentation required by LCC 237.110 or requested by the

Planning Director by LCC 237.120(A).
(C) Failure to timely pay the application fee is jurisdictional grounds to not accept the
application.
(D) The Planning Director shall exercise best efforts to make a timely decision on when an
application is a completed application.
(E) If no comments from persons other than the applicant are received by 5 pm on the 21st
calendar day following issuance of notice under LCC 237.130, the record is closed and the
approving authority will make a M49 vesting decision on the record as it exists at that time.

LCC 237.150 - Determination of vested rights

(A) In accordance with the process described in LCC 237.100 to 237.200, the Planning
Director shall determine vested rights under Oregon Laws, 2007, Chapter 424, Section
5(3) pursuant to the test established by common law as reflected in LCC 237.160.
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(B) Basis of determination. The Planning Director must determine and base its M49 vesting
decision on:
(1) whether the applicant's use of the property complies with orders from the State and
Board granting Measure 37 relief; and
(2) whether the applicant has a common law vested right as of December 6, 2007, to
complete and continue the use described in the waiver.
(C) The decision of the Planning Director shall contain at least the following elements:
(1) findings of fact on the question whether the applicant’s use complies with orders from
the State and Board granting Measure 37 relief; and
(2) findings of fact on the question whether the applicant has a common law vested
right; and
(3) an analysis of each of the criteria listed in LCC 237.160.

LCC 237.160 - Determination of vested rights

(A) The terms and conditions imposed in a M37 waiver approval resolution shall be
considered to determine vesting to the extent that such conditions are not inconsistent
with the criteria set forth in paragraphs (1) to (8) of subsection (C) of this section.

(1) The Planning Director, and the Board on appeadl, is authorized to make the
determination whether the applicant has substantially complied with the terms and
conditions of the M37 waiver resolution and the criteria set forth in paragraphs (1) to
(8) of subsection (C) of this section.

(2) If the holder of the M37 waiver is unable to demonstrate that the holder has
substantially satisfied the terms and conditions of the M37 waiver resolution on or
before December 6, 2007, the holder shall not be entitled to a common law vesting
right.

(3) If the holder of the M37 waiver is able to demonstrate that the holder has substantially
satisfied the terms and conditions of the M37 waiver resolution and the criteria set
forth in paragraphs (1) to (8) of subsection (C) of this section on or before December
6, 2007, the holder shall be entitled to a common law vesting right determination.

(B) The determination of common law vesting rights made by the Planning Director or the
Board on appellate review shall be based on the criteria set forth in subsection (C) of this
section.

(C) in determining whether the applicant has a vested right to continue and complete a
use allowed under a Board resolution granting Measure 37 relief, the decision-maker
must consider the following factors based on the evidence submitted in the application:
(1) The amount of money spent on developing the use in relation to the total cost of the

project approved in the State and County M37 waivers and whether it was a
substantial expenditure.

(2) The good faith of the property owner.

(3) Whether the property owner had notice of the proposed change in law before
beginning development.

(4) The type of expenditures, i.e., whether the expenditures have any relation to the
completed project or could apply to other various uses of the land;

(5) The kind of project.

(6) The location and ultimate cost of the project.

(7) Whether the owner's acts rise beyond mere contemplated use or preparation, such
as the leveling of land, boring test holes, or preliminary negotiations with confractors
or architects.

(8) Other relevant factors decided by an Oregon appellate court or the State legislature.

(D) This vesting right determination is an issue of fact to be decided on a case-by-case basis.
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. EXHIBITS

Letter of appedal

Planning and Building Director decision to deny vesting claim

Hickey Measure 49 Vesting Rights Application

Planning and Building Director decision for partition approvail

Partition application

Linn County Measure 37 approval for David and Gay Hickey, LLC

David and Gay Hickey, LLC Measure 37 application

Certificate of Notice to parties as described in LCC 237.300(D)(2)

State of Oregon Measure 37 Claim M 130484 Final Order denying Measure 37 relief
DLCD letter to Hickey closing State Measure 37 Claim M130484
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LINN COUNTY PLANNING AND BUILDING DEPARTMENT

Robert Wheeldon, Director

Room 114, Linn County Courthouse
PO Box 100, Albany, Oregon 97321
Phone 541-967-3816 Fax 541-926-2060
www.co.linn.or.us

July 10, 2018

David Hickey
PO Box 401
Lebanon, OR 97355

RE: VR18-0001; an appeal of the denigal of a Megasure 49 Vesting Rights Determination for
three parcels zoned Farm/Forest (F/F) (T12S, ROIW, Section 21, Tax lots 105, 112, and

113).

Dear Mr. Hickey:

On JUIy 2, 2018, the Department received your notice of intent to appeal the Planning and
Building Director decision denying the above referenced Measure 49 Vesting Righfs

Determination to the Linn County Board of Commissioners (Board).

A hearing before the Board is scheduled for August 7, 2018 at 10:00 am. A staff report will
be available one week prior to the hearing. Please contact me at (541) 267-3816 ext. 2360

or gboles@co linn.or.ys if you have any questions.

Sincerely,
Alyssa Boles
Senior Planner

c: Wallace W. Lien, P.C.
County Attorney

Exhibit # (\
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WALLACE W. LIEN

A  PROFESSIONAL CORPORATION éﬂg%?ﬁé @@gﬁ?‘é?y

JuL 022018

~Planning & Building
Department
Contact by e-mail ot
Wallace W. Lien Attorney at Law wallace. lien@lienlow.com

June 28, 2018

Linn County Board of Commissioners
Linn County Courthouse

P. O.Box 100

Albany, OR 97321

Re: VR18-0001 - Hickey - Appeal of Staff Decision

Honorable Board of Commissioners:

Please be advised that I represent Mr. and Mrs. Dave Hickey in the matter of their Linn
County property development. Enclosed is my client’s appeal of a staff decision denying them a
vested right to continue their development. Also attached is my client’s check for $1,250 for the

appeal filing fee.

Please process this appeal in due course and advise me of any upcoming hearing dates.
Thank you for your consideration.

Yours truly,

/
#
N

Wihee loxe—

By: Wallace W. Lien

WALLACE W. LIEN, P,C.‘/»

Encs: Appeal Justification
Client Check No. 789 for $1,250

cc: David Hickey (w/o encs)
Robert Wheeldon (by email)
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BEFORE THE BOARD OF COMMISSIONERS
FOR LINN COUNTY, OREGON

In the Matter of the Establishment of
a Vested Right to Complete Dwelling
Construction on Platted Parcels by:

DAVID AND GAY HICKEY and the
DAVID AND GAY HICKEY
FAMILY LLC

Case No. VR18-0001
(On Appeal from a Staff Decision)

Pursuant to Linn County Approvals on
Property identified as Tax Lots 105,
112 and 113 on Map 125.1W.21

APPELLANT’S STATEMENT SUPPORTING THEIR APPEAL

COMES NOW David and Gay Hickey, by and through their attorney, Wallace W. Lien of
Wallace W. Lien, P.C. and presents the following facts and legal argument to support and justify
their appeal of the Staff Decision dated June 22, 2018 which denied their application on the sole
grounds that a State Measure 37 approval was not obtained.

1. Jurisdiction Over this Appeal

Jurisdiction over this appeal lies with the Linn County Board of Commissioners. Thisappeal
is timely filed, complete in all respects, and includes the payment of $1,250 for the filing fee.

2. Background Facts

David and Gay Hickey purchased Tax Lot 105 on May 28, 1976, which was 21.85 acres in
size. Pursuant to their estate plan, they created the David and Gay Hickey Family LL.C on December
9, 1996, and deeded the property to the LLC on that date. The deed to the LLC was recordedas Vol
0843, Page 86 on December 23, 1996. David and Gay Hickey are the Trustors, Trustees and
Beneficiaries of the Trust. See Record Exhibits 1 and 2. «

When the property was purchased, the land use regulations allowed land divisions toa 5 acre
minimum lot size, and each such parcel was entitled to have a single family dwelling constructed on
it. Atsome time thereafter the land use regulations were amended to increase the minimum lot size
to 80 acres, and to severely restrict the opportunities for dwelling placement.

On October 26, 2005, the Appellants applied for the ability to partition this property (TL.105,
Map 12S.1W.21) pursuant to the land use waiver process established in Measure 37. The application
was assigned Case No. M37-145-05, and was processed in the normal fashion by Linn County.

Page 1 - Appellant’s Statement Supporting Appeal Exhibit # ( \
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On March 1, 2006, the Linn County Board of Commissioners unanimously approved the
application, and adopted Resolution and Order No. 2006-084 which became effective immediately.
This approval was duly recorded in the Linn County Clerk’s Records on March 9, 2006 as Document
No. 2006-05418 and is a part of the Record here as Exhibit 3.

The waiver adopted by the County Board of Commissioners essentially waived all land use
regulations that restricted the partition of the subject property, and the development of non-farm
dwelling on each new parcel. The waiver was subject to the following conditions:

1. Approval for septic site evaluations for each proposed parcel prior to
submittal of the land division application.

2. Upon completion of the land division process, and compliance with the
conditions in Order No. 2006-084, the “resulting parcels will be recognized
as authorized units of land that are buildable.”

3. The waiver is good for two (2) years. That is to say that the conditions of
approval had to be accomplished by March 1, 2008.

4. Ifthe land division is approved and recorded, and septic systems are installed
on all approved parcels on or before March 1, 2008, the waiver shall be
deemed vested and the parcels shall remain buildable thereafter.

5. Road access permits must be obtained prior to the submission of the land
division application.

6. A Covenant shall be recorded against each new parcel prohibiting the owner
or successors from filing any claims alleging injury from. farm or forest
practices in the area.

7. This waiver is effective only for David and Gay Hickey.

8. The final decision in Order No. 2006-084 is the conclusion of all matters
related to Measure 37.

9. The validity of Order No. 2006-084 is subject to judicial judgments and
legislative enactments.

In 1979, in anticipation of constructing a dwelling on the subject property (then TL105), the
Appellants obtained septic site evaluation approval for the subject property in a location that would
continue to be the building site for TL105 in the proposed partition to be filed in 2007. This septic
site evaluation was approved as site #79-339 on August 29, 1979. See Record Exhibit 6.

On July 26,2007, prior to the submission of the partition application, the Appellants, through

Exhibit #_ﬁsﬂ.
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Ké&D Engineering, applied for the septic evaluations that were required by Order No. 2006-084(A)
for proposed Parcels 1 and 3 (Parcel 2 having already been granted approval in 1979). The new
septic site evaluations were approved for both Parcels 1 and 3 on August 14, 2006. See Record
Exhibits 8 - 11.

On September 27, 2007, a new community well was dug to serve the three dwellings to be
constructed pursuant to the proposed partition plan. The new well was identified as #L 91855 and
was constructed and approved immediately thereafter. This well was assigned Well #DR-2157 by
the State of Oregon on its Water Supply Well Report (Well Log). This well is a good producer,
having a static water level of 21 feet, and the ability to pump 30 gallons a minute. See Record
Exhibits 11 - 12.

The Applicant made application for road approach permits for driveway access to Berlin
Road for each of the three parcel. Upon further evaluation and discussions with the County Public
Works Department it was determined that all three parcels should access from one common access
point on the apron located on TL105. That driveway was constructed, and was thereafter inspected
and approved by the County. See Record Exhibit 13.

Thereafter, the Applicant applied for a partition of TL105 to create two new parcels of just
over 5 acres each. This application, identified as PD06-0203, was approved by the County on April
5, 2007. The approved tentative partition plan was made into the permanent partition plat and
submitted. See Record Exhibit 4.

The Partition Plat was then identified as PP No. 2007-118, and was approved by the Board
of Commissioners on November 28, 2007, and then recorded in the Linn County Deed Records on
December 5, 2007 in Document No. 2007-28072. This plat complied with the tentative plat by
creating 2 new parcels, and resulting in Parcel 1 being 5.23 acres, Parcel 2 being 12.09 acres and
Parcel 3 being 5.24 acres. All have frontage on Berlin Road, with their northerly boundaries being
Hamilton Creek. Exhibit 5.

The three separate parcels created by the partition are now referred to as:

Tax Lot 112, Map 128.1W.21, which is Parcel 1 on PP 2007-118 and is 5.23 acres.
Tax Lot 105, Map 12S.1W.21, which is Parcel 2 on PP 2007-118 and is 12.09 acres.
Tax Lot 113, Map 12S.1W.21, which is Parcel 3 on PP 2007-118 and is 5.24 acres.

On December 5, 2007, the Appellants caused to be recorded in the Clerk’s Records the Covenant
required by condition F of Order 2006-084. The Covenant was recorded as Document No. 2007-
28056. See Record Exhibit 5A.

3. Compliance with Resolution and Order No. 2006-084

The first analysis in this vesting determination is compliance by the Appellants with all of
the approval conditions in Order No. 2006-084. The Appellants assert they have fully complied with

Page 3 - Appellant’s Statement Supporting Appeal
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all those conditions, which are addressed below in the order they are set forth in Order No. 2006-084
as follows:

1. Septic site evaluations - On August 29, 1979 the Appellants obtained septic
site evaluation approval for TL105. That site evaluation was updated and re-
approved in 2016. See Record Exhibit 7. Septic site evaluation was
approved for TL112 and TL113 on August 14, 2006. With approved septic
site evaluations on all three parcels, this condition has been fully complied
with.

2. Recognition as Buildable Parcels - The land division process was complete
with the recording of Partition Plat No. 2007-118. In addition, as set forth
herein, there was full compliance with all the conditions of Order No. 2006-
084. As such, this condition is complied with, and TL105, TL112 and TL113
became recognized as authorized units of land that are buildable.

3. Compliance By March 1, 2008 - The conditions of approval in Order No.
2006-084 were completely fulfilled with the recording of the Partition Plat,
and thereafter recording of the required Covenant on December 5, 2007.
This condition is complied with.

4. Vesting - The land division was approved and recorded. All that Order No.
2006-084 required with regard to the septic systems was obtaining approval
of the septic site evaluations for all three parcels. The Appellants complied
with that condition. There was no condition of approval that required the
approved septic systems to be actually installed. Given this factor, together
with Order condition B, that specifies that once the land division process was
complete and the Order otherwise complied with, the newly created parcels
would be recognized as authorized units of land that are buildable, the
language used in the Order regarding vesting being dependent upon actual
construction of the septic systems by March 1, 2008 is superfluous and of no
effect on vesting. Also supporting this position is ORS 92.010(3) which
provides that a lawfully established unit of land is one that was done using
approval from the governmental authority and the partition process in ORS
92.010 et seq. Once the parcels were lawfully created, ORS 92.017 provides
that the parcels shall remain lawful discrete parcels of land thereafter. Linn
County signed off on Partition Plat 2007-118. This condition is complied
with.

5. Road Access Permits - The road access for all three parcels is a common
driveway. This driveway was approved by the County and has been installed.
This condition is complied with.

6. Covenant - The Covenant was duly and timely recorded against the entire
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area that is now encompassed in the three new Tax Lots. This condition is
fully complied with.

7. Effectiveness - All applications in this matter, from the Measure 37
application to the Partition application were made in the name of the David
and Gay Hickey Family LLC. David and Gay Hickey are the only members
of the LLC, and David Hickey is the Managing Member. Under both the
Linn County Code and Measure 37, a wholly owned LLC does not act as a
transfer that resets the acquisition date. Therefore the David and Gay Hickey
Family LLC, is to be treated in the same manner as if David and Gay Hickey
still held title to the three Tax Lots in their individual names. This condition
is complied with and the application is appropriate in the name of the LLC.

8. Measure 37 Conclusion - This aspect of Order No. 2006-084 is not a
condition of approval for the Appellants to comply with, but is rather a
statement by the County that all matters related to Measure 37 were then
concluded. This condition is complied with.

9. Validity - Again, this is not a condition of approval for the Appellants to
comply with, but is rather a disclaimer that future court cases or new
legislation may effect the decision. It should be noted that as of December
5, 2007 when the Appellant had fully and completely complied with Order
No. 2006-084, Measure 37 was in effect and no court cases had been decided
that adversely impacted the implementation of Measure 37. In addition, there
had been no legislation to amend or replace Measure 37. Further, Ballot
Measure 49, which was a referral to the voters, did not become effective until
December 6, 2007, and therefore could have no impact on the vesting of this
application. In any event the common law of vesting is the measure of
vesting applicable here, and compliance with vesting law is shown below.

The Appellants have fully and completely complied with each and every condition of approval in
Order No. 2006-084. Once it is determined that the original Order has been fully complied with, the
next review required is an evaluation of the vesting requirements under Oregon law. DLCD v.
Clatsop County, 58 Or LUBA 714 (2009).

4. Expenditure Evaluation - Vesting Criteria

Pursuant the approval of their land use waiver, and the approval of the partition plan, together
with the approval and recording of the final partition plat, the Appellants continued on with the
process of developing the lots with single family dwellings. In the course of that construction, the
Appellants expended significant sums of money toward the completion of the project. Those
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expenses are summarized' as follows:

Date Payee Activity Amount Comment
05/28/1976 | Harold E. Waller Purchase of the property $16,800.00 | As per the deed
Is Not a Qualified Expense
2005/2007 | K&D Engineering Engineering, surveying, $13,181.50 | Asper Nov 14,2017 Letter |
platting Is a Qualified Expense
2016-2017 | K&D Engineering construction supervision $2,892.50 | As per Nov 14, 2017 Letter
Is a Qualified Expense
06/12/2007 | Knife River Create the new driveway $9,767.00 | Isa Qualified Expense
09/26/2007 | Nugent Well Drilling | Construct new community $5,329.00 | Is a Qualified Expense
well
06/26/2007 | Performed by the Land clearing, $8,100.00 | Is a Qualified Expense
Appellants and their | establishment of three
hired help dwelling sites, landscaping
05/30/2007 | Linn County Road approach permit fees $130.00 | Is a Qualified Expense
05/30/2007 | Linn County Permitting Costs for $3,420.00 | As per Invoice
driveway Is a Qualified Expense
08/18/2016 | Linn County Application for review of $350.00 | Is a Qualified Expense
septic on TL105
08/31/2016 | K & D Engineering Site Evaluation for TL105 $1,100.00 | Is a Qualified Expense
08/31/2016 | Linn County Septic permit fees $960.00 | Is a Qualified Expense
08/15/2016 | Consumer’s Power Bring electricity to the $8,110.00 | Is a Qualified Expense
parcels
08/20/2016 | Consumer’s Power Electrical conduits, $2,672.00 | Is a Qualified Expense
trenching and backfilling
09/15/2016 | Knife River construct internal roadway $2,717.00 | Is a Qualified Expense
system, turn outs and the
fire truck turn around
09/15/2016 | Knife River rock and paving of the $4,618.00 | Is a Qualified Expense
driveway and internal roads
09/22/2016 | Star Water Systems Upgrade and test the well, $4,000.00 | Is a Qualified Expense
install pump, test the water
quality

1

Receipts and invoices and cancelled checks, to the extent available can be supplied upon request to prove
the facts set forth in this table.
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Date Payee Activity Amount Comment
10/01/2007 | Performed by the Construct the Pump House $500.00 [ Is a Qualified Expense
Appellants and their | to protect the well
hired help
09/07/2006 | Weatherford Attorney fees for M37 case $119.00 | Is Not a Qualified Expense
Thompson
10/31/2006 | Weatherford Attorney fees for M37 case $1,326.60 | Is Not a Qualified Expense
Thompson
04/02/2007 | Weatherford Attorney fees for M37 case $52.50 | Is Not a Qualified Expense
Thompson
10/14/2005 | Commercial Real Procure info on property $375.00 | Weatherford Advance -
Estate Services for development analysis Invoice No. 55518 - Isnot a
qualified Expense
10/24/2005 } Linn County Filing Fee for M37 claim $100.00 | Weatherford Advance -
Invoice No. 55518 - Isnot a
qualified Expense
08/21/1976 | Linn County Septic permit fee for $50.00 | Is a Qualified Expense
TL105
10/20/2007 | Ticor Title Title Report $200.00 | As per Invoice
Is not a Qualified Expense
130/2008 R. D. L. Northwest Remove commercial timber | $17,502.50 | As per Invoice
from the property, clear Is not a qualifying Expense
brush and remove slash
TOTAL OF ALL EXPENSES INCURRED IN DEVELOPMENT | $104,372.60
OF THE THREE PARCELS
TOTAL QUALIFYING EXPENSES INCURRED $67,897.00
TOTAL NON-QUALIFYING EXPENSES INCURRED $36,475.60

Appellants, such as Mr. and Mrs. Hickey, who have a valid and approved Measure 37
decision on December 6, 2007, still must seek a vested rights determination under Subsection 5(3)
of Measure 49. DLCD v. Clatsop County, supra. A vested rights determination under Measures
37/49 must satisfy the criteria for vesting set out in the seminal case of Clackamas County v. Holmes,
265 Or 193, 198-99, 508 P2d 190 (1973). That Court created a multi-faceted test to determine if a
permit has been vested. That test is a consideration of all of the following factors:

1. The ratio of expenditures incurred to the total cost of the project. In the
review of this factor the cost of the land should not be included.

2. The good faith of the property owner, that is whether or not they had notice
of any proposed zoning or amendatory zoning before starting his
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improvements.

3. The type of expenditures, and whether the expenditures have any relation to
the completed project.

4. The kind of development proposed.
5. The location and ultimate cost of the total development.

In reviewing these factors, the actions of the owner needs to rise beyond contemplation or mere
preparation such as preliminary negotiations with contractors and architects.

In the Holmes case, the property owner spent a total of $33,000 on land improvements such
as installing a septic system, drilling a well, planting some landscaping and bringing power to the
site. The total estimated cost of that development was between $400,000 and $500,000 dollars.
Supra Page 196. This was a ratio of expenses to total development costs of 8.25% - 6.60%.

Applying the Holmes factors to this case, shows full compliance with legal standards for
vesting as follows:

1. The ratio of expenditures. The standard set in Holmes of between 6.6% and
8% is well satisfied in this case. Asshown in the above table, the Appellants
spent $67,897.00 in qualifying expenses. The total development costs
involved here, not counting the cost of the land, is $150,000 per dwelling, for
a total development cost of $450,000. This is a ratio of expenses to the total
project cost of 15%. Said another way, the Appellants are 15% completed
with the three parcel development. The court in Holmes found the
expenditure of $33,000 to be significant, meaning the expenditure of $67,897
here also has to be considered significant, and the 15% ratio in this case is
double that which was approved in Holmes.

2. The good faith of the property owner. At the time the Appellants purchased
the property, they had the right to partition it to lots with a minimum lot size
of 5 acres, and to build a house on each new parcel. The Appellants fully and
reasonably believed that they had the right to partition the land and build
houses, and they acted on it accordingly in good faith. When Measure 37
came into being, the Appellants did everything required of them to apply for
and obtain a Measure 37 approval from Linn County. Upon approval thereof,
the Appellants diligently moved forward with compliance with all the
conditions of approval in the Measure 37 waiver. They had fully complied
with the County approval prior to the effective date of Measure 49, rendering
the provisions thereof unnecessary due to their vesting. During the entire
process of compliance with the County approval, the Appellants acted in
good faith and with County approvals for septic and driveway permits.

extibit #_ 1
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3. The type of expenditures. Each and every kind of expenditure relied on here
for vesting involved some construction and investment in and on the land
itself. The septic system test pits were dug in to the land. The well was
drilled into the land. The driveways were cut and filled and rocked on the
land. Electricity was trenched in and extended to the building sites. The site
clearing and landscaping all occurred on the land.

4, The kind of development proposed. This development is three single family
dwellings. Two new parcels of just over 5 acres and the remnant, each
proposed for a new house. This land is only suitable for rural residential
housing. It is not good farm land, and the attempt at harvesting timber
resulted in little more than break even.

5. The location and ultimate cost. As noted above the total cost of the houses
and the improvements necessary thereto is $450,000 (not including the land).
Very reasonable and in keeping with new dwelling costs in this area. The
property is located in rural Linn County on Berlin Road near its intersection
with Waterloo Road. The area is a mix of parcel sizes and land uses. The
predominate uses along Berlin Road in this area are small tract rural
residential dwellings, with some as small asl acre, and many close to the
same 5 acre size as the smaller two parcels owned by the Appellants.
Hamilton Creek borders the full length of the northerly boundary of TL 112
and 105. See Record Exhibit 15.

While no single factor is controlling according to the Holmes decision, the totality of all the factors
in this case point to full vesting in the Appellants by the time Partition Plat 2007-118 was recorded.

Under the law of vesting, once the vesting has occurred it has implemented the approval and
cannever to be taken away. As such, the Linn County decision in Order No. 2006-084 remains valid
and building permits for each of the three parcels should be authorized.

While State law on vesting controls, it is noted that the factors set forth in Linn County Code
(LCC) Section 237.160 basically follow the same requirements as stated above from the Holmes
decision. The County criteria is as follows:

1. The amount of money spent on developing the use in relation to the total cost
of the project approved in the M37 waiver. The Holmes standard is between
6% and 8%. The Appellants here are at 15%. This criteria is satisfied.

2. The good faith of the property owner. The Appellants acted at all times in
good faith. They were in constant contact with the planning department, and
public works in obtaining permits in the development of their lots. This

criteria is satisfied.
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Whether the property owner had notice of the proposed change in the zoning
before beginning development. This criteria does not apply in this case as it

is a Measure 37 vesting case, and the waiver that was granted determined the
change in zoning was such as to grant relief from those restrictions to the
Applicant. This criteria is not relevant.

Whether the improvements could be used for other uses that are allowed
under the law. The work completed on the land was designed specifically for
single family dwellings. The power is extended to the three building sites,
and that work is useless for anything but the three dwellings. The community
well is a domestic well suitable only for dwellings. There are no water rights
and no ability to use this well for irrigation. The driveway that ultimately
ended up being decided upon by the County is one that is designed for
residential uses, and includes paving, which would be torn up for any farm
or forest use. The internal roadways from the access to the building sites are
specific to the rural residential development and would serve no purpose for
any other use. This criteria is satisfied.

The kind of use, location and cost of the development. The expenditure of
$67,897 represents a significant investment in the development of the land.
In the Holmes case, it was determined that expending $33,000 against a
$500,000 development was sufficient expenditure to warrant vesting. The
residential use of the property, located in an area with similar uses, makes
sense and is compatible. This criteria is satisfied.

Whether the owner’s acts rise beyond mere contemplated use or preparation,
such as the leveling of land, boring test holes, or preliminary negotiations
with contractors or architects. The expenses incurred on this development
have been segregated into those qualifying expenses that actually involve
development of the land. The expenses related to permitting, land
acquisition, legal fees, etc have been deemed to be non-qualifying expenses.
The Appellants have expended $67,897 in qualifying expenses, and as noted
above, that is significant and warrants a vesting determination. This criteria
is satisfied.

Other relevant factors. The highest and best use of the subject properties is
for rural residential dwellings. The land is not suitable for farming or
forestry. The presence of Hamilton Creek acts a deterrent to many uses, as
it is a wetland, and no ditching or drain tile or any alteration of the natural
drainage is allowed on the entirety of the property. See Record Exhibit 14.
None of the parcels are on any tax deferral program. Linn County assesses
the parcels at fair market value for rural residential use. TL105 is assessed
at $168,260, TL112 is assessed at $128,920, and TL113 is assessed at
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$128,920. This is total valuation for the three parcels (21+ acres) of
$426,100 (nearly $20,000 per acre), which is fair market value based on rural
residential potential and not farm or forest uses which would be lucky to
command one-quarter of that value. See Record Exhibits 16-18.

Based on the facts and compliance with all of the required criteria in LCC 237.160, the Appellants
have satisfied both state law on vesting, and compliance with the vesting criteria in the County code
and therefore vesting should be granted.

5. Lack of State Action Is Not Relevant

One of'the unique factors in this situation is that the Appellants had already received its M37
County approval and had done sufficient activity under the vesting rules to have already vested the
County approval by the time the State acted on the Appellants’ State Claim. To complicate matters
further, the State decision recommended denial of the claim on the grounds that the Applicant’s lost
all rights when they conveyed their property to their newly formed Limited Liability Company in
1996 as part of their estate planning.

Linn County recognized that the transfer was only a technicality and of no real force and
effect as it relates to the approval of the waiver because the new Limited Liability Company was
owned and controlled solely by the Appellants. There being no transfer of interest to any third
party, the deed was not deemed relevant and the original acquisition date of the property of 1976
was held. The Appellants’ assert the County was legally correct in that interpretation of the law, and
the waivers issued in Order 2006-084 were valid and remain so to this day.

Given the truncated effectiveness of Measure 37 there is very little case law to guide
interpretation of its provisions. This fact was made even more complicated with the adoption of
Measure 49 which was deemed by the courts to have superseded Measure 37, resulting in the
dismissal of all appeals of interpretations under Measure 37 as moot.

The following analysis explains why Linn County was correct in its interpretation of Measure
37 in ignoring the deeding of property to a wholly owned and controlled Limited Liability Company,
and correspondingly why the State recommendation was incorrect. These arguments were pending
before the court when the relevant cases were dismissed because of the adoption of Measure 49.

The legal question involves the effect on “ownership” under ORS 197.352 (Measure 37)
status of a wholly owned and controlled Limited Liability Company (LLC). It is the Appellants®
position that where an LLC is used by a family for estate or tax planning, it is simply an extension
of the family and does not provide a “break in the chain of title” which would reset the waiver date.

AnLLC for all practical purposes under Measure 37 is no different from a family trust, which
has been determined to be an extension of the family member and does not “break the chainof title”
for waiver purposes.
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It became well established during the operation and implementation of Measure 37 that a
family trust, where it is being used by the family for estate or tax planning purposes is simply an
extension of the family and does not “break” the chain of title. A qualified trust is therefore ignored
for establishment of the waiver date, and the date selected is the date of acquisition by the family
member and not the date the family member transferred the land to the trust.

In order to reach this ultimate conclusion the analysis required three important qualifications
to be involved with the trust. The first is that the trust must be “revocable”. If a family member can
put property into a trust and then revoke the trust and take the property back out, so the logic goes,
the ownership designation and control remains dependent upon the family member and is not
usurped by the separate trust entity. As long as a trust is “revocable” for all practical purposes it is
no different from an ownership standpoint than the family member who deeded the property into the
trust in the first place.

The second element is that the family member who contributes the property to the trust
(grantor) has also to be the trustor and trustee of the trust. Because the trustor is the one who creates
the trust, and the trustee is the one controlling the management of the trust, it makes sense thatif this
person is the family member, who prior to deeding the property controlled and managed the property,
the ownership role of the family member has not changed just the title. Therefore the management
and control of the land remains in the family member, and the trust acts as nothing more than an
extension of that family member.

The final element necessary for a trust to be ignored for Measure 37 purposes, is that the
family member is the beneficiary of the trust. The rents, profits and pecuniary benefit of property
ownership in a trust vest in the beneficiary, and if that beneficiary is the family member who
contributed the property to the trust in the first place, there again is practically no difference in the
legal effect. The family owner retains all the benefit from that property, either directly if theyretain
the deed, or indirectly if they contribute the property to the trust.

The three elements in a family trust that have been determined to make it such that the trust
is considered to be an extension of the family member and therefore not break the chain of title are

similarly present in a family LLC.

The first requirement is that the entity be revocable. A family LLC isrevocable. Oregon law
indicates that an LL.C can be terminated at any time. The simple act of filing a document with the
Secretary of State can accomplish the termination. Upon revocation, the assets of the LLC are
returned to the members of the LLC. As such, an LLC is identical in all respects to a trust. Both are
revocable, meaning that the family member using the entity for estate or planning purposes remains
in full control of the subject property. In all respects the LLC and trust are identical for revocation
purposes. If a trust can be ignored in the chain of title because it is revocable, then so can the LL.C.

The second element is the control and management of the property after it is placed in the
entity. In a trust it is required that the grantor also be the trustor and trustee. In a family LLC this
is exactly the situation that exists. The family member owner of the property creates the LLC,
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therefore the role is identical to the trustor who creates the trust. The family member is the managing
member of the LLC, which is in all respects the identical role of the trustee in a trust. Where it is
considered that a trust is only an extension of the family member because they control the land after
it has been put in the trust, the same is true for a managing member of an LLC. They are identical
theoretical precepts. If a trust can be ignored in the chain of title because it is managed and
controlled by the family member, then so can the LLC.

The third and final element of the trust situation is the requirement that the family member
who contributed the property to the trust also be the beneficiary of the trust. This again is the same
situation that arises in the LLC, which is owned by its members who gain all the benefit from the
land in the LLC. A family member who contributes property to an LLC, and is a member of that
LLC, is similarly situated to a beneficiary to a trust. Both are entitled to the ownership rights and
benefits from the property. If a trust can be ignored in the chain of title because the beneficiary of
the trust is the same as the beneficiary of the trust, then so can the LLC.

In all respects a family owned LLC is the same as a family trust. Both are revocable. Both
stay in the management and control of the family member; and in both situations the family member
who contributed the property remains the one who will get all the benefit from the property. Both
the trust and the LLC are routinely used by families in the State of Oregon for estate and tax planning
purposes.

Why then did the State ignore a trust as an extension of the family member for Measure 37
purposes, but disqualified the LLC? That is a question that remains unanswered thanks to the
adoption of Measure 49 and dismissal of pending cases that would have resolved this issue. While
there certainly are legal differences in creation and operation between the two entities, on the big
three elements important to the administration of Measure 37, there are no differences and they
should be treated the same. Where an LLC is created and used by a family as its estate and tax
planning tool, and provided the family member who contributed the property was placed as the
managing member and remains as the beneficiary, then it to is no more than an extension of the
family member and should not break the chain of title.

In this case the Appellants first acquired title to the subject property in 1976. The family held
the property until 1996 when they elected to use the LLC as an estate planning tool. The Hickey
family created the LLC and are the managing members of the LLC. The Appellants then deeded
their interests in the subject property to the LLC. Upon creation of this LLC, it was no different than
had the family elected to use a family trust to accomplish the same purpose. The LLC was
revocable, the Hickey family was still in control of management of the land, and all the benefits of
ownership flowed to them.

Appellants specifically seek a determination that the LLC created in this instance would be
treated no different from a family trust, and that the waiver date be set at 1976, the date the Hickey
family originally purchased the property.

The State has argued that the LLC does not have family members as defined by Measure 37,
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therefore the Hickey family who deeded the property to the LLC are not family members of the LL.C.
Based on this interpretation, it is argued that the Hickey family members are not current owners of
the property, and the waiver date must be reset to the date the property was deeded to the LLC.

When interpreting a statute, the first level of analysis is to discern the legislative intent by
examining the text and context of the statute. Portland General Elec. Co. v. Bureau of Labor and
Industries, 317 Or 606, 610 (1993); Stranahan v. Fred Meyer, Inc.,331 Or 38, 61 (2000) (applying
the same methodology to statutes adopted through the initiative process). “The best evidence of the
voters’ intent is the text of the provision itself.” Roseburg School Dist. v. City of Roseburg,316 Or
374,378 (1993). If the intent is clear, further inquiry is unnecessary. PGE, 317 Or at 611.

Measure 37 was codified at ORS 197.352. The statute provides that when a public entity
enacts or enforces a land use regulation that restricts the use of the private property, reducingits fair
market value, then the owner shall be paid just compensation. ORS 197.352(1). There are several
exceptions to the general rule, but only one is relevant here. The rule does not apply to land use
regulations “[e]nacted prior to the date of acquisition of the property by the owner or a family
member of the owner.” ORS 197.352(3)(E) (emphasis added). In other words, if the owner acquired
the property from a “family member,” the date of acquisition will be the date the family member first
acquired the property and not the date it was later transferred to the present owner.

The term “family member” is defined in Section (11)(A) to include:

***the wife, husband, son, daughter, mother, father, brother, brother-in-law, sister,
sister-in-law, son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle,
niece, nephew, stepparent, stepchild, grandparent, or grandchild of the owner of the
properly, an estate of any of the foregoing family members, or a legal entity owned
by any one or combination of these family members or the owner of the property.

This expansive definition includes both traditional family relationships between individuals and legal
relationships between family members, like family estates and family-owned business entities.

The plain meaning of the text clearly permits a limited liability company to be deemed a
“family member” of the owner. Any legal entity owned by the owner or his family membersisitself
a family member of the owner. For example, if the John Doe Family, LLC transfers real property
to the John Doe individually, John Doe is the present owner of the property and the LLC is a “family
member” of John Doe because it is a legal entity owned by John Doe and by any one or a
combination of his family members. If John Doe applies for compensation under Measure 37, the
question will be whether the regulation at issue was enacted before the LLC, rather than John Doe,

first acquired the property.

The State seems to be relying upon a hyper-technical reading of ORS 197.352(11) to
conclude that when individual family members transfer property into a family-owned LLC, the
individuals will not be “family members” of the resulting legal entity because the individual family
members would not be a mother, father, brother, etc. of the LLC as an entity. Nor would the
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individual family member be an estate or a legal entity composed of family members.

Such an interpretation is implausible because it not only confounds the purposes of Measure
37, it defies common sense. Dept. of Land Conservation and Dev. v. Yamhill County, 151 Or App
367, 372-73 (1997) (“[Tlhe linguistic tenability of a proffered interpretation . . . does not make the
interpretation ‘plausible’ if a different interpretation . . . is decisively more consistent with the sense
and purpose of the statute.”) Family members in the ordinary sense—such as parents, childrenand in
laws—always enjoy parity in their relationships. If John is a family member of Jane, then Jane is
necessarily a family member of John. There is no reason to assume that, despite less than precise
drafting, the authors of Measure 37 did not intend family-owned entities to enjoy the same parity.
PGE, 317 Or at 611 (words of common usage should be given their plain, natural and ordinary
meaning). Since individuals are more likely to transfer property interests to entities for business or
estate planning purposes than to acquire property in a business name and later transfer it to
individuals, the narrow construction makes the unique definition of “family member” practically
useless. It would mean that family-owned businesses may transfer property to individual family
members without giving up Measure 37 protection, but individuals cannot transfer property to their
family-owned businesses or estates without giving up their right to compensation.

The State’s application of the “family member” provision in Measure 37 to legal entities
ignores the inherent limitations in the definition of the term “family member” as it applies in the
overall context of Measure 37. This over-simplified explanation is that an LLC cannot have “a
family member.”? The family member provision in Measure 37 is limited to only specific legal
entities. Only legal entities owned by the property owner or his family members may be deemed
“family members” under Section (11)(A). Indeed, one of the basic concepts behind Measure 37 was
to provide relief to families that had held property for extended periods. It is the ownership of the
entity that determines its status. It must be owned by people appropriately related to each other and
to the entity, ensuring that tacking occurs only if the property stays in the family. Parity of reasoning
requires that the same inquiry determine whether an individual is a “family member” of the entity
under the statute. If all of the members of John Doe Family, LLC, are parents, children or other
“family members” of John Doe, then John Doe must be a family member of the LLC. The property
has never passed from family control. See, e.g., DLCD, 151 Or App at 374-75 (rejecting the State’s
similarly narrow construction of “owner” because the general purpose of the statute was to provide
relief from regulatory land use restrictions).

The point is also made clear by considering what happens when one legal entity transfers
property to another. Suppose that the John Doe Family LLC transfers its interest in property to John
Doe Family Partnership. The partners and members are exactly the same, John Doe and his wife.
The question is whether the partnership is a “family member” of the LLC, but this time the answer

2

It is worth noting that the definition of “family member” is not limited to corporate entities, but includes any
legal entity owned by specified family members. Thus, it would include partnerships, trusts and other legal
entities that are not corporations, such as LLC’s.
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is indeterminate under such a narrow construction. The partnership is a legal entity not owned by
LLC, but is it owned by “family members” of the LLC? To answer that question, one would have
to decide if the partnership is a “family member,” which was the very question raised. The narrow
construction leads to a circular answer. But if the common sense construction is adopted, the answer
is simple. The partnership is a legal entity owned by the Doe family, who are the owners (members)
of the LLC. Therefore, the partnership is a “family member” of the LLC under the statute.

The issue presented centers on how the voters intended the “family member” provision in
ORS 197.352(3)(E) to apply. ORS 197.352(1) is the operative paragraph in Measure 37. It provides
that if a public entity enacts or enforces a land use regulation and has the effect of reducing the fair
market value of property, the current owner may demand just compensation. The language of ORS
197.352(1) applies to any land use regulation whether enacted before or after the current owner
acquired the property. ORS 197.352(3) lists the land use regulations that are exempt from the
compensation claims provided for in ORS 197.352(1). ORS 197.353(3)(E) lists, as one exemption,
land use regulations enacted before the owner of the real property or a family member of the owner
of the property acquired the property. If a claimant acquires property from an unrelated third party,
the claimant’s acquisition date is the date they acquired title. Only regulations enacted after that date
can be the basis of a claim for compensation. However, if a claimant acquired the property from a
family member, they are entitled to use the family member’s acquisition date to determine if
compensation is due. All regulations enacted after that earlier acquisition date can be the basis of
a claim for compensation.

The issues presented in this case require the County to confirm its prior decision that the
deeding of the property to a family owned LLC does not require the reset of the acquisition date. In
effect this is an interpretation of how the voters intended to apply the term “family member” as
defined for purposes of ORS 197.352(3)(E)*. The language used in the definition of family member,
and adopted by the voters, illustrates at least three significant points about the intent of the voters,
all of which confirm the correctness of the prior County decision in Order No. 2006-084.

First, the voters intended to create a broad and expansive definition of family member. A
family under ORS 197.352 was not limited to immediate family. To be in a family one does not
have to be related by blood. In fact, one does not even have to be a natural person.

Second, the voters intended that the term family member included legal entities owned by
members of an extended family; a family member can be an entity owned by any combinationof the
family members listed in ORS 197.352(3)(E).

Third, when read in context with ORS 197.352(3)(E), the family member definition plainly
contemplates that property will be transferred among various family members and that transfers will
include transfers involving legal entities owned by family members.

3
See quoted definition of “family member” from ORS 197.352(3)(E) above.
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The State’s interpretation applies the family member definition out of context and to an
unreasonable end. Ignoring any of the context behind ORS 197.352, the State adopts a technical
linguistic reading of the definition to conclude that the David and Gay Hickey were not family
members of this LLC.

In every family situation, the definition of family member involves parity of relationships.
If a husband is a family member of a wife, the wife is also a family member of the husband. There
could not be a family member relationship without parity. If, in that case, the husband conveyed
property to his wife and the wife in turn conveyed it back to the husband, the family membership
chain would not be broken. Both conveyances are between family members.

More importantly, the State’s interpretation creates a situation that is not logically possible.
It can not be disputed that legal entities were intended to be family members within the context of
ORS 197.352. Legal entities owned by an owner of property or a combination of family members
(brothers, sisters, parents, uncles, etc.) are expressly included as family members in the definition.
Even under its technical interpretation, if an LLC transfers property to a member of the LLC, and
the member then filed a claim under ORS 197.352, the member could use the LL.C’s acquisition date
because the LLC, assuming it was still in existence, would be an entity owned by the claimant, who
is the owner of the property. However under the State’s interpretation, if the same person re-
conveyed the same property to the same LLC, and later filed a claim for compensation, the LLC
cannot use the individual member’s acquisition date because when the claim was filed, the owner
was the LLC and, technically, LLC’s cannot have family members that are natural persons.

The above example helps illustrate the fundamental flaw in the State’s position. Intheabove
example where an entity conveys property to an individual who is an owner of the entity, the transfer
would qualify as a transfer from a family member. The property owner would be transferring to an
entity the individual owns. It is not apparent why the State failed to acknowledge the fact that an
entity can be a family member in such a transaction. It is not possible for an entity to receive
property from a family member if the individual is not also considered a family member of the entity.
One cannot have a family member relationship with another unless both are considered family
members of each other. That is the essence of the term family member. A family is a combination
of people related to one another. The State offers no explanation of how a person who receives
property from an entity can be a family member of the entity and then lose that status just because
they transfer the property back to the same family member entity. Indeed, there is no logical or
reasonable explanation.

The State’s interpretation is precisely the type of interpretation the court rejected in DLCD
v. Yamhill County, 151 Or App 367, 948 P2d 730 (1997). The interpretation, while a linguistically
tenable interpretation of the statutory language, is not plausible because there is another linguistically
supportable interpretation more consistent with the sense and purpose of the statute. A more detailed
examination of the decision in DLCD v. Yamhill County helps illustrate the weakness of the State’s

argument here.

In DLCD v. Yamhill County, the parties were debating the meaning of the term “owner” in
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ORS 215.705, which provides in relevant parts:

(1) A governing body of a county or its designate may allow the establishment
of a single-family dwelling on a lot or parcel located within a farm or forest zone as
set forth in this section and ORS 215.710, 215.720, 215.740 and 215.750 after
notifying the county assessor that the governing body intends to allow the dwelling.
A dwelling under this section may be allowed if:

(a) The lot or parcel on which the dwelling will be sited was lawfully created and
was acquired by the present owner:

(A)  Prior to January 1, 1985; or

(B) By devise or by intestate succession from a person who acquired the lot or
parcel prior to January 1, 1985.

(b) The trace on which the dwelling will be sited does not include a dwelling

* %k ok %k %

() The lot or parcel on which the dwelling will be sited, if zoned for farm use,
is not on that high-value farmland described in ORS 215.710 except as provided in
[subsections of the statute that are not material here].

¥ % & % %

(g When the lot or parcel on which the dwelling will be sited is part of a tract,
the remaining portions of the tract are consolidated into a single lot or parcel when
the dwelling is allowed.

% %k ok ok ok

(6) For purposes of subsection (1)(a) of this section, ‘owner’ includes the wife,
husband, son, daughter, mother, father, brother, brother-in-law, sister, sister-in-law,
son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle, niece,
nephew, stepparent, stepchild, grandparent or grandchild of the owner or a business
entity owned by any one or combination of these family members. (emphasis added)

The county had concluded that the owner of the subject property who acquired it from this father
qualified as the present owner and stood in the same position as his father for purposes of siting a
dwelling on the property. The DLCD disagreed arguing that the only way the son could be
considered the present owner was if he had inherited the property from his father who acquired it

prior to 1985. The DLCD argued:
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‘Present owner’ has a clear and unambiguous meaning: the person who currently
owns the lot. If that person purchased the lot before January 1, 1985, the present
owner qualifies for a lot of record dwelling. ORS 215.705(1)(a)(4). ORS
215.705(1)(a)(B) expands the class of ‘present owners’ to include the relatives of a
deceased owner. This is plain language which must be given its plain meaning. ORS
174.010.

The court rejected DLCD’s argument. The court concluded:

DLCD’s argument is plausible only in a linguistic sense. However, as a linguistic
matter, it is at least equally plausible to read “present” as a purely chronological
term relating to when the owners must have and have had the necessary association
with the property, as distinct from who the owners are. As we indicated in Fechtig
v. City of Albany (497764), 150 Or App 10, 19-20, 946 P2d 280 (1997), and in Steele
v. Employment Department, 143 Or App 105, 113, 923 P2d 1252, rev allowed 324
Or 487 (1996), the linguistic tenability of a proffered interpretation of a statutory
term does not make the interpretation “plausible” if a different interpretation that
is also linguistically supportable is decisively more consistent with the sense and
purpose of the statute and its surrounding language. Here, DLCD’s interpretation
of the term “present owner” is not plausible under that test. (emphasis in text)

DLCD v. Yamhill County at 372-373.

Ininterpreting voter passed legislation, courts are instructed against ending their analysis with
the text. Lipscomb v. State Board of Higher Ed., 305 Or 472, 485 753 P2d 939 (1988). The court
of appeals reiterated that position in State v. Allison, 143 Or App 241, 247, 923 P2d 1224 (1996),
where the court stated:

At the outset, it bears emphasis that in examining the statutory language, we are
permitted to rest on a first level textual analysis only if the words will permit a single
construction and all other are wholly implausible.

It is certainly plausible, given the common and universal concept of what constitutes a family
relationship, that the voters intended for the people listed in ORS 197.352(11) to be considered
family members of an entity they owned. That intent and interpretation would result in a consistent
application of the family member definition. Such an interpretation would not result in a consistent
application of the family member definition. Such an interpretation would not result in a situation
where an entity could transfer property to an individual who was a family member, and have that
same person deemed not to be a family member of the same entity. Since another interpretation is
plausible, the court can consider information the voters considered prior to the 2004 election.
Ecumenical Ministries v. Oregon State Lottery Comm., 318 Or 551, 560, n. 8, 871 P2d 106 (1994).

When that information is considered, the State should not seriously dispute that one
component of ORS 197.352 provided added protection to owners of property that had been retained
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. within a family setting. The statute was designed to provide relief to owners of property who held
the property that would be valuable to the owner but for regulations that had been enacted that
restricted the use of the property. The family member provision in ORS 197.352(3)(E) recognizes
that real property is often an important asset in a family and a way for relatives to pass on wealth to
their members. Moreover, the definition of family member in ORS 197.352(11) expressly
recognizes that families use entities to hold real property.

Against that background, an interpretation that individuals and the legal entities they own
have a commonly accepted reciprocal family relationship is far more consistent with the sense and
purpose of ORS 197.352. It is more plausible that the voters intended the “family member”
provision to operate the same in a transaction involving a family-owned entity as it operates in
transactions involving individual family members. Again, the focus of the family member provision
is on transactions where the property is transferred. Ifan entity can transfer property to an individual
and be considered a family member of the individual, the only logical interpretation the voterscould
have adopted is that the individual is a family member of the entity. It is simply not possible to have
a family where only one member is considered a family member.

Even if an LLC is considered to break the chain of title, that does not mean the waiver date
should be advance to the date of transfer of the property to the LLC. An LLC is a qualified family
member under ORS 197.352(11)(A) because it is “a legal entity owned by” the property owner or
a family member.

Appellants here takes the position that the same date must be used for determination of
payment of money and the determination of waiver. The current interpretation creating a twotiered
system is contrary to the language of the measure, and common sense. It is further unjust and
inequitable to use an alternative remedy (waiver) to defeat an admitted right to just compensation.

Interpretation of a statute enacted through the initiative petition process is no different than
interpreting a statute enacted by the Legislature. The interpretive principles of the Oregon Supreme
Court’s decision in PGE v. Bureau of Labor and Industries, 317 Or 606, 610-612, 859 P2d 1143
(1993), apply. We begin by examining the text and context of the statute itself. Id. If thestatute
remains ambiguous after that examination, we turn to the legislative history and relevant canons of
statutory construction. Id. However, for a statute enacted by the voters of the state, the relevant
legislative history, or voters’ intent, is the material available to the voters prior to the election. The
intent of the drafter of an initiative measure is not relevant in construction of the text of that measure.
Ecumenical Ministries of Oregon v. Oregon State Lottery Comm., 318 Or 551, 559, 871 P2d 106

(1994).

“In interpreting a statute enacted by initiative, we apply standard principles of statutory
construction.” Id. “We attempt to ascertain the intention of the voters, looking first to the text of
the measure in its context. If that inquiry does not clearly reveal the voters’ intention, we also
examine the legislative history and, if necessary, other aids to construction.” PGE v. Bureau of
Labor and Industries, 317 Or 606, 610, 859 P2d 1143 (1993). The courts should apply the same
analysis, in most respects, to the construction of an initiated constitutional provision as it applies to
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initiated statutes. PGE,317 Orat612n4. In Roseburg School Dist. v. City of Roseburg, the Oregon
Supreme Court described the method of inquiry:

“In interpreting a constitutional provision adopted through the initiative process, our
task is to discern the intent of the voters. The best evidence of the voters’ intent is
the text of the provision itself. The context of the language of the ballot measure may
also be considered; however, if the intent is clear based on the text and context of the
constitutional provision, the court does not look further.”

316 Or 374, 378, 851 P2d 595 (1993) (citations and footnotes omitted). In determining the intent
of the voters from the text and context of the statute, the Oregon Supreme Court made it clear in
Shilo Inn Portland/205, LLC v. Multnomah County that:

“The court * * * will not lightly conclude that the text is so clear that further inquiry
is unnecessary. If any doubt remains, the court will consider the history of an
initiated or referred constitutional provision in an effort to resolve the matter.”

333 Or 101, 112, recons, 334 Or 11, 45 P3d 107 (2002)(citing Ecumenical Ministries, 318 Or at
559). Courts are only permitted to find that a statute is unambiguous, and therefore rely on “first
level” textual analysis only if the text “will permit a single construction and all other possibilities
are ‘wholly implausible.”” State v. Allison, 143 Or App 241, 247, 923 P2d 1224 (1996) (Citing,
Owens v. MVD, 319 Or 259, 268, 875 P2d 463 (1994)).

One thing most pundits agree upon is that Measure 37 was not a model of clarity. The Act
left much to be determined by the courts, and clarity from courts was cut off by the passage of
Measure 49, leaving significant interpretations up in the air. The processes within Measure 37 were
inconsistent with its substance; its definitions use the defined terms in its own definition; and much
of the relief makes no sense; let alone how does this new cause of action fit with existing statutes
such as the writs of review to appeal local government decisions. Certainly there can be no question
that Measure 37 as written is ambiguous, and that there are more than one plausible construction of
the Measure.

Nothing in Measure 37 creates two claim dates, or a two tier system. The two tier systern is
an interpretation of the law, created by the State to limit the Measure’s application. The text of
Measure 37 provides a right to just compensation and says nothing about a two-tier “waiver date,
compensation date” system:

Section 1 - Substantive provision which provides a right to just compensation.
Section 3 - Exempts certain regulations.

Section 3E states,

“(3) Subsection (1) of this act shall not apply to land use regulations:
% %k %k
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(E) Enacted prior to the date of acquisition of the property by the owner or a family
member of the owner who owned the subject property prior to acquisition or
inheritance by the owner, whichever occurred first.”

Sections 1 and 3 make no mention of a waiver date or whether the substantive relief afforded by
Measure 37 is affected by the “present owner’s” acquisition of the property. In fact, Sections ! and
3 specifically incorporate family ownership into the compensation calculus. Only under a restrictive
interpretation of section 8 is relief limited to the time the “present owner” acquired the property.
However, that limitation is in direct conflict with all other sections of the Measure.

Therefore, pursuant to the express language of Sections 1 and 3, land use regulations enacted
after the family first acquired the property are subject to the Measure and the owner is entitled o just
compensation based on the affect of those regulations.

Section 8 provides the government the option of essentially waiving application of the
offending regulations, instead of providing just compensation. It states:

“* ** [Mn lieu of payment of just compensation under this act, the governing body
responsible for enacting the land use regulation may modify, remove, or not to [sic]
apply the land use regulation or land use regulations to allow the owner to use the
property for a use permitted at the time the owner acquired the property.”

However, the waiver provisions of Section 8 do not take precedence over the remainder of Measure
37. Section 8 begins by saying “Notwithstanding any other state statute or the availability of funds
under subsection 10 * * *”. Note that section 8 does not mention other sections of the act. It does
not state “notwithstanding” Sections 1, 3 or 10. Therefore the applicability of those other sections
continue to apply and take precedence over Section 8. In addition, the applicability of land use
regulations enacted after the family first owned the property is also intact. Nothing in Section 8
takes that away. -

Section § does provide the government an option of either paying compensation or waiving
the offending land use regulations. That waiver is “in lieu” of compensation. However, without
providing a waiver of regulations that caused the loss in value, and a waiver that equates to what just
compensation would have been, a limited waiver does not comply with the text or intent of the

Measure.

Section 10 provides, in part, that “[i]f a claim has not been paid within two years from the
date on which it accrues, the owner shall be allowed to use the property as permitted at the time the
owner acquired the property.” Here, Section 10 mandates that the offending land use regulations are,
in effect, waived if compensation has not been paid within two years of when the claim was filed.

According to the State, out of all that, voters were to have decided, not that the Measure
provides relief to property owners in the form of just compensation or waiver, but that Measure 37
would create a two tier system, granting just compensation to all valid claims, but allowing
governments to make an “end-run” around the substance of the measure and grant meaningless
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waivers. Measure 37, if anything, is ambiguous.

Appellants’ construction is equally, if not more plausible than the governments’ version,
given that the governments’ construction leads to the practical result of no relief for a whole class
of otherwise valid claims. Therefore this court should find the text of Measure 37 is ambiguous, and
move to the next step in the PGE analysis.

The State’s two tiered approach to relief - or shall we say failure to grant relief - elevates
form over substance. Process over the basic rights granted. No law should ever be interpreted in

such a way.

It is the Appellants’ position that Measure 37, much like many new laws, first contains the
grant of a new substantive right. Once that substantive right is established, there follow provisions
to carry out that right. Proper interpretation ensures that the process manifests and enables the
substance, and does nothing to thwart the right first granted. In Measure 37 the grant of right takes

place at the beginning of Act.

Sections 1, 2, and 3 create the new substantive rights afforded by Measure 37. Section 1
makes it clear that “the owner of the property shall be paid just compensation” without qualification.
There is no mention of the fact that you might qualify and have a valid claim but yet get no relief.
Further, there is no mention of any two tiered system. Section 1 reads as follows:

(1) If apublic entity enacts or enforces a new land use regulation or enforces a land
use regulation enacted prior to the effective date of this amendment that restricts the
use of private real property or any interest therein and has the effect of reducing the
fair market value of the property, or any interest therein, then the owner of the
property shall be paid just compensation.

If your Claim qualifies by meeting the basic elements stated in Section 1 you are unequivocally
entitled to relief.

Section 2 then defines what constitutes “just compensation” and how it should be calculated.
Section 2 provides:

(2) Just compensation shall be equal to the reduction in the fair market value of the
affected property interest resulting from enactment or enforcement of the land use
regulation as of the date the owner makes written demand for compensation under

this act.

Again there is nothing in this substantive language that supports the two tiered approach to
eliminating relief in ancestral cases.

The substance of Measure 37 is rounded out with Section 3 where a list of types of things are
set forth to determine what activities the Act applies to and which it does not. It is in this Section
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3, especially subsection E where the government’s interpretation falls apart. The text of Section 3 (E)
states:

(3) Subsection (1) of this act shall not apply to land use regulations:

sk ok ok ok ok

(E) Enacted prior to the date of acquisition of the property by the owner or a family
member of the owner who owned the subject property prior to acquisition or
inheritance by the owner, whichever occurred first.

This section makes it clear that the only land use regulations that are subject to a new Measure 37
cause of action are those which were; 1) enacted prior to the date of acquisition of the present owner
of the property; or 2) which were enacted prior to the date of acquisition of a family member of the
present owner who owned the property before the present owner; or 3) which were enacted prior to
the date of inheritance by the present owner. Any of these three circumstances qualifies an owner
for relief under the Act, and the government can not pick and choose which date. The Act
specifically states that the government must use the earliest of the three dates (i.e. “whichever

occurred first™).

Beginning then with Section 4 and continuing through the end of the Act are sections dealing
with the process of carrying out the substantive rights established in the first 3 sections. As
previously stated, this process must be interpreted in such a way as to carry out the purpose and
intent of the substantive right, not to eliminate it as is being done by the government. The State’s
determination to elevate form over substance must fail.

The identified two tiered system is inconsistent with common sense. The State essentially
relies on Section 8 for the establishment of the entire two tiered system. When the measure extends
the option to the State to waive the oppressive land use regulations its reference is to the “owner”,
which term is defined as the “present owner”, and otherwise to allow the owner to use the property
without regard for the after adopted restrictive land use regulations. The State then extrapolates this
section to mean that it overrides the substantive rights granted in Section 1. The same word,
“owner”, is also used in Section 1. What is there about Section 8 that makes the word “owner”apply

differently?

The purpose and intent of Measure 37 was to provide relief to long time owners of property
and to breathe value back into land that restrictive regulations had choked out. Looking at Section
1 and 3 combined with the definitions of family members in 11(A) seem to indicate a direct purpose
to consider ancestry when calculating relief. In the context of the Act, the word owner in Section
8 can be read to mean the present owner, or their ancestors, thereby allowing the waiver to match

the payment of money.

The right to this waiver is not qualified by any other operative section in the Act, and neither
do the waiver provisions of Section 8 take precedence over the remainder of Measure 37. Section
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8 begins by saying “Notwithstanding any other state statute or the availability of funds under
subsection 10 * * *” Note that Section 8 does not mention other sections of the Act, such as
“notwithstanding” Sections 1, 3, or 10. Therefore the applicability of those other sections continue
to apply and take precedence over Section 8.

Where is the basic common sense in having a two tiered system, where the second tier trumps
the first and eliminates the possibility of any relief? The inconsistency in first finding that a claim
is valid, but then providing no remedy based on a second acquisition date is more than normal
common sense can bear. This Act should be interpreted, as Linn County did to make sure that valid
claims obtain relief, and the only way to do that is to determine that there is no two tier system. The
Act creates aright to relief from oppressive land use regulations and cause a loss in value, for which
the government has two options in granting that relief; either provide just compensation, or waive
the regulations that caused the loss in value. The State’s interpretation of Measure 37 leads to an
absurd result; one which is contra to the plain text and context of the Act and which is contrato the
intent of the voters. Linn County’s decision applies common sense and logic and correctly
implements the purpose and intent of Measure 37.

Appellants’ believe Section 10 further supports the County’s position by providing that where
payment in money is ordered to the present owner of the property, but remains unpaid for a period
of 2 years, then waiver again kicks in. Read in context with Sections 1, 3 and 8, what Section 10
tells us is that the substantive provisions of Sections 1 and 3 control. Said another way, a valid claim
for payment in money in an ancestral case is dependant on the acquisition date of the ancestor, not
the present owner. So the ancestral date then is the operative and controlling date. When the money
awarded based on the ancestral date is not paid for 2 years, then the waiver happens automatically.

If the government could simply waive back only to the latest date of acquisition, Section 10
would have no meaning, as the State would never award money damages. In every ancestral case
the State would simply elect a waiver to avoid providing the claimant with any relief whatsoever.
The Act should be interpreted in such a way to recognize the context of the waiver provisions of
Section 8 with the substantive provisions of Sections 1, 2 and 3 as well as Sections 10 and 11.

The State interprets the Act in isolation, picking and choosing text that benefit its position
and ignoring the remainder. That is not an appropriate method under current text and context
interpretative methodology, and should be rejected here in favor of the determinations made by Linn
County in Order No. 2006-084. Looking at the entire Act, the ambiguities should be resolved in
favor of providing relief, not eliminating it.

It is well settled law in Oregon that, for a voter approved ballot measure, it is the voters’
intent, not the drafter’s intent that the relevant inquiry. Ecumenical Ministries v. Oregon State
Lottery Comm'n, 318, Or. At 559 (1994).

Reliance on after-election statements, by the drafter, or anyone else, such as a FAQ page on
the drafter’s website or statements made by the drafter after the election, provide no insight into the
minds of voters when they decided to approve Ballot Measure 37. The primary source for voters’
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intent are the statements contained in the voters’ pamphlet. Included in the voters’ pamphletare; 1)
the text of the proposed ballot measure; 2) the Chief Petitioner’s Statement (which states nothing
about a two-tiered system), and; 3) arguments for and against the Ballot Measure.

In fact to the extent that after-election comments are relevant to voters’ intent, the Chief
Petitioner, in a speech regarding this issue said:

(P)philosophically we disagree or we believe that a claim of property right and a
claim the rights that the - that the owner has should be extinguished upon their
death. However from a political - from a political point of view *** we were afraid
that we would face the argument that if you go back two generations then you***
would have to allow people to use land in the way that grandpa could have done it
when grandpa purchased the property *** We wanted to take that argument away
Jrom the opponents of Measure 37, and they ended up making it anyway***
Emphasis supplied. Exhibit D, page 1, lines 15-23 and page 2, lines 1 and 2.

In other words, even the drafter and Chief Petitioner admit that arguments were made during the
public debate before the election that match exactly Appellants’ interpretation.

The relevant information before the voters prior to the election supports the concept that the
conceived two tiered system was not what the voters thought or believed they would get when they
approved Measure 37. The two tiered system was not even alluded to in either the Ballot Title or
the Explanatory Statement, both important documents in what the voters had in their minds when
they cast their ballots.

Everything in the Ballot Title and arguments in the Voters’ Pamphlet confirm that the voters’
intention was to compensate property owners for any and all decreases in property values resulting
from land use restrictions. The Ballot Title of Measure 37 states:

RESULT OF “YES” VOTE: “Yes” vote requires that governments pay Owners, or
Jforgo enforcement by repealing, changing, not applying restrictions, when certain
land use restrictions reduce owners’ property value.

Nowhere is there mention of any mechanism of a two tiered system.

Arguments in the voters’ pamphlet consistently argue for “compensation” and the reliance
on the value of the property for future income for the family, children and grandchildren. The
argument in favor submitted by Leigh Foxall, Oregon Homeowner’s Association stated, “Ballot
Measure 37 is a family’s first and best line of defense for the protection of their property.” The
argument in favor submitted by Dorothy English stated that “My husband and I purchased or
property in 1953. It was our dream to someday divide the property, give some of it to our children
and grandchildren, and sell the remainder for our retirement.” Another argument in favor submitted
by the Josephine County Farm Bureau stated, “No one should be able to use a legal loopholeto take
away your property without compensation. Especially not government.” It is clear from these
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arguments that voters were looking for compensation for their family for any restrictions reducing
property values.

In summary, the State’s decision to reset the acquisition date of Appellants’ ownership from
their original purchase date in 1976 to 1996 when the LLC was created is not relevant because the
Appellants’ had already vested the waiver approval granted by Linn County. In addition, the State’s
interpretation of Measure 37 to disregard a family owned LLC, and to reset the acquisition date
based on the deed to the LLC is legally incorrect, and should not be adopted.

6. Inadequacies of the Staff Decision

The Staff Decision is based solely on the fact that the Appellants did not obtain a Measure
37 waiver from the State of Oregon. There is no discussion whatsoever regarding the prior vesting
of the partition and dwelling approval before there was a ruling from the State. There is no
discussion about the concept of vesting at all under current case law. There is no discussion about
the errors made by the State in interpreting Measure 37 with regard to transfers to an LLC.

Where an applicant raises legitimate issues that go to the core of the application, the County
has an obligation to address those issues. Failure to do so is error, and the Board of Commissioners
has an obligation to look at all the facts of this case. Here, the County approved the partition and
dwelling placement. The Appellants vested that approval by their actions on the land as affirmed
by the elements of the case law on vesting. As such the lack of a State Measure 37 waiver is not
relevant, since vesting had already occurred.

7. Conclusion

The Appellants have provided sufficient legal and factual justification for approval of their
vesting claim. All aspects of state law on vesting are satisfied. All aspects of the county code on
vesting are satisfied here. The lack of State approval of the claim is not relevant and incorrectin any
event. Rural residential dwellings are the highest and best use of the property, and in keeping and
compatible with the surrounding area.

This application for vesting of the right to construct houses on each of the three parcels
should be approved.

DATED this 28th day of June, 2018.

- (J 2

Wallace W. Lien, OSB #793011
Of Wallace W. Lien, P.C.
Attorney for the Appellants
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Exhibit B
Planning & Building Director

Decision to Deny Vesting Claim



LINN C LUNTY PLANNING AND BUILL .NG DEPARTMENT

Robert Wheeldon, Director

Room 114, Linn County Courthouse

PO Box 100, Albany, Oregon 97321

Phone 541-967-3816 Fax 541-926-2060
www.co.linn.or.us

NOTICE OF DECISION
MEASURE 49 VESTING RIGHTS DETERMINATION

June 22, 2018

David Hickey
PO Box 401 .
Lebanon, OR 97355

RE: VR18-0001: Measure 49 Vesting Rights Determination for three parcels zoned Farm/Forest {T12S,
ROTW, Section 21, Tax Lots 105, 112, and 113). The vesting request is-a result of a Measure 37
claim (M37-145-05).

Dear Mr. Hickey:

On April 27, 2018, you submitted an application for a Measure 49 Vesting Rights Determination to the
Linn County Planning and Building Department (Department). On May 21, 2018, the Department sent
you a letter indicating the application was missing a copy of the State of Oregon order granting relief
under Measure 37 for the subject property, which is required pursuant to Linn County Code (LCC)
237.110(C)(5). The letter indicated that you had 30 days to provide the missing information to the
Department. On May 24, 2018, the Department received a letter from your attorney, Wallace Lien,
P.C., stating that an approved State Measure 37 waiver could not be provided.

LCC Section 237.120(B) states, “The Planning Director may not deem an application complete and
may not approve an application if the applicant does not submit: (1) the application fee: (2) a
Measure 37 waiver issued by the State approving the same property by the same applicant; and (3)
all the applicable documentation required by LCC 237.110 or requested by the Planning Director by
LCC 237.120{A)."

Because a Measure 37 waiver issued by the State approving the same property by the same
applicant was not submitted, the Director cannot approve your Measure 49 Vesting Rights
Determination application. Pursuant o LCC 237.120(B), your Medsure 49 Vesting Rights Determination

application is denied.

This decision is effective unless a notice of intent to appeal to the Linn County Board of
Commissioners is filed with the Department before 5:00 p.m., July é, 2018. An appeal wil be
accepted only when based upon identified inadequacies, omissions, or errors in the decision's
findings and conclusions. A $1,250 filing fee must accompany an appeal.
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Please contact Alyssa Boles in our Department at 541-967-3816, ext. 2340 or aboles@co limn.or.us if

questions arise or if we may be of assistance.,

Sincerely,

. . »2‘1 ’s%i o~ '%'
PR S DOL NTS o I N

Robert Wheeldon

Director

RW: AB

C: Wallace Lien, P.C.
County Attorney

VR18-0001; Dave Hickey
2
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Exhibit C |
Hickey Measure 49
Vesting Rights Application



WALLACE W. LIEN

A PROFESSIONAL CORPORATION

Contact by e-mail at
Wallace W. Lien Attorney at Law wallace.lien@lienlaw.com

May 24, 2018

Ms. Alyssa Boles

Senior Planner

Linn County By Email to: aboles@co.linn.or.us
P. 0. Box 100 _ :

Albany, OR 97321

Re: VR18-0001 - Hickey - M49 Vesting Application

Dear Ms. Boles:

I'am in receipt of your letter of May 21, 2018 asking for additional information in the above
referenced application. Specifically you asked fora copy of the State M37 approval, which I amsure
you are aware is a document that does not exist. It is Mr. Hickey’s opinion, as is expressed in his
application, that his partition approval was vested before any decision by State was made on hisM37
application, making that information irrelevant to his position on vesting. In addition, the decision
by the State to deny his M37 application was not correct, and the theory used to deny regarding
transfers to trust was subsequently abandon by the State, and would not be upheld today if
collaterally challenged.

In any event, since there was no State M37 approval, Mr. Hickey is unable to comply with
your request. Therefore, pursuant to ORS 215.427(2)(c), please consider this letter to be notice that
the requested information will not be provided. Please continue with the processing of his
application based on the current status of the record.

Yours truly,
WALLACE W. LIEN, P.C.
Wallace W, Lien

By: Wallace W. Lien

cc: David Hickey

Mailing: PO Box 5730 « Salem, OR 97304 % Office Phone: 503-585-0105 Exhibit # Q
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LINN COUNTY PLANNING AND BUILDING DEPARTMENT

Robert Wheeldon, Director

Room 114, Linn County Courthouse
PO Box 100, Albany, Oregon 97321
Phone 541-967-3816 Fax 541-926-2060
www.co.linn.or.us

May 21, 2018

David Hickey
PO Box 401
Lebanon, OR 97355

RE: VR18-0001: Measure 49 Vesting Rights Application — Request for Missing Information (T12S, RO1W,
Section 21, Tax lot 105, 112, and 113).

Dear Mr. Hickey:

Your Measure 49 (M49) Vesting Rights application has been reviewed pursuant to Linn County Code
(LCC) 237.120 and has been found to be missing information. The application is missing the following
information:

* Acopy of the State of Oregon order granting relief under Measure 37 for the subject property,

pursuant to LCC 237.110(C)(5).

Please submit the missing information to the Planning and Building Department within 30 days. Your
application will be reviewed and decided in accordance with the applicable procedures, time frames
and decision criteria found in the Linn County M49 Vesting Rights Code. Failure to submit requested
information deemed necessary for the timely disposition of your application may result in denial of your
application.

Sincerely,

-

H

* . SR FIY
LT T R
i ! kN

Alyssa Bolés 4
Senior Planner

c: Wallace Lien
County Attorney

O
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LINN COUNTY PLANNING & BUILDING DEPARTMENT

- APPLICATION FOR Reci oy
M49 VESTING RIGHTS DECISION | Feer—

300 4" Avenue SW, PO BOX 100, Albany OR 97321
* Tel: 541.967.3816  Fax: 541.926.2060

APPLICANT OTHER OWNER

H ukff»ﬁ DAu D J | Hdickes GAY M
Last Name First Y]] Cast Nang ( First / M

F 0. 3@% “0/ PO, Box 40/
Mailing Address (Street or PO Box) Mailing Address (Street or PO Box)

leh Anon) O G7355 | [ebsnjor OR. 4973555
City . State Zip City , State Zip

549/-979~ 715D SY - T7F ~ 7150

Telephone Telephone

List any other owners of subject property:

David_gnd ff%v }v‘fc@:%f Eamily LLE

PROPERTY INFORMATION
Tax Lot(s) :’0‘5:, [12,/ 112 i"fz}f} (26 |W,. 2/ Size of parcel: C&m@%&ﬁ Z [.8%4cpses

Street address, if any: NonE

Note: LCC 237 allows a Measure 37 claimant to obtain a determination by the county Planning Director
as to whether the claimant has a vested right to continue and complete a use allowed under a State and
a County order granting Measure 37 relief on the property subject to the determination (the “subject
property”). The determination is referred to as the “M49 vesting decision.” This application is required by
LCC 237 before the M49 vesting decision may be reviewed on appeal by the Board of County
Commissioners for Linn County and before a final decision may be made the subject of a judicial review
in a court.

Note: If the holder of the M37 waiver is unable to demonstrate that the holder has substantially satisfied
the terms and conditions of the M37 waiver resolution on or before December 6, 2007, the holder shall
not be entitled to a common law vesting right. If the holder of the M37 waiver is able to demonstrate that
the holder has substantially satisfied the terms and conditions of the M37 waiver resolution on or before
December 6, 2007, the holder may be entitled to a common law vesting right determination. The Planning
Director, and the Board on appeal, is authorized to make the determination whether the applicant has
substantially complied with such terms and conditions and the criteria set forth in LCC 237. 160(C).

THE APPLICANT MUST SUBMIT ALONG WITH THIS APPLICATION:
1. The legal description of subject property.

2. A copy of the State of Oregon order granting Measure 37 relief for the su §§ gQ&frtyé i
3. Any additional information you deem appropriate to enable the Plannmg D&r Xl\j?‘g?y |

vesting decision.

. f
Page -I—EXhlbit #mxz‘;ﬂw
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Note: LCC 237.160 states that “In determining whether the applicant has a vested right to continue
and complete a use allowed by a Board resolution granting Measure 37 relief, the decision-maker
must consider [several] factors based on the evidence submitted in the application.” They include,
and you must provide evidence addressing these factors:

4. The amount of money spent on developing the use in relation to the total cost of project approved
in the State and County M37 waivers.

The good faith of the property owner.

Whether the property owner had notice of the proposed change in law before beginning

development.
Whether the improvements could be used for other uses that are allowed under the new law.

7.

8. The kind of use, location, and cost of the development.

9. Whether the owner’s acts rise beyond mere contemplated use or preparation, such as the leveling
of land, boring test holes, or preliminary negotiations with contractors or architects.

10. Other relevant factors.

5.
6.

Please complete this application and attach the information required in this application and the additional
information required by LCC 237.110(C) and any other documents desired to assist the Planning Director
in making a decision. Once the Planning Director determines the application is complete, notice of the
application will be provided to surrounding property owners and to others. Public comments on the
application will then be received for 21 calendar days. If public comments are received, the applicant has
14 calendar days to provide rebuttal comments. The M49 vesting decision is subject to judicial review.

I hereby declare under penalties of false swearing (ORS 162.075 and 162.085) that the information submitted with this
application is true and correct to the best of my knowledge.

I understand that issuance of a M49 vesting decision is subject to appeal to the Board of Commissioners for Linn County and
that a decision made from an appeal is subject to review by the circuit court. I understand that judicial review by the circuit court
is limited to information in the record before the Board at the time the final vesting decision is made. I understand it is unlikely
the court will accept any additional factual information regarding vesting of the Measure 37 waiver other than information in the
record before the Board at the time the final vesting decision is made.

I understand that due to uncertainties of Measure 49, I proceed with any development based on a Measure 37 waiver atmy own
risk. I understand that any M49 vesting decision will not excuse me from complying with any other applicable ordinances and
laws regulating the use of the land and buildings. I hereby grant permission for and consent to Linn County, its officers, agents,
and employees coming upon the subject property to gather information and inspect the property whenever it is reasonably
necessary for the purpos ofprocessmg this application.

éj//;:ﬂ—zc@«/ b /Mz Y-27—-Z0/F
A’f)’phc t's s1gnatur Date ,
/“vwﬁ/! l@a{w@@ 04-20-201%

Addm&nal p%operty owner's 81gna Date .
P i—f’Z’f“’Zd"}/ ’,/
Additional properé<§ owner's mgnatur’é’/ Date
Additional property owner's signature Date
Additional property owner's signature Date
Additional property owner's signature Date
e, O
page 2 Exhibit #
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BEFORE THE PLANNING DIVISION
FOR LINN COUNTY

In the Matter of the Establishment of
a Vested Right to Complete Dwelling
Construction on Platted Parcels by:

DAVID AND GAY HICKEY and the
DAVID AND GAY HICKEY
FAMILY LLC

Case No.

Pursuant to Linn County Approvals on
Property identified as Tax Lots 105,
112 and 113 on Map 12S5.1W.21

JUSTIFICATION FOR VESTED RIGHTS DETERMINATION

COMES NOW David and Gay Hickey, by and through their attorney, Wallace W. Lien of
Wallace W. Lien, P.C. and presents the following facts and legal argument to support and justify
their application for vested rights to construct dwellings on three parcels created under Measure 37.

1. Background Facts

David and Gay Hickey purchased Tax Lot 105 on May 28, 1976, which was 21.85 acres in
size. Pursuant to their estate plan, they created the David and Gay Hickey Family LLC on December
9, 1996, and deeded the property to the LLC on that date. The deed to the LLC was recordedas Vol
0843, Page 86 on December 23, 1996. David and Gay Hickey are the Trustors, Trustees and
Beneficiaries of the Trust. Exhibits 1 and 2.

When the property was purchased, the land use regulations allowed land divisionstoa5 acre
minimum lot size, and each such parcel was entitled to have a single family dwelling constructed on
it. At some time thereafter the land use regulations were amended to increase the minimum lot size
to 80 acres, and to severely restrict the opportunities for dwelling placement.

On October 26,2005, the Applicants applied for the ability to partition this property (TL105,
Map 12S.1W.21) pursuant to the land use waiver process established in Measure 37. The application
was assigned Case No. M37-145-05, and was processed in the normal fashion by Linn County.

On March 1, 2006, the Linn County Board of Commissioners unanimously approved the
application, and adopted Resolution and Order No. 2006-084 which became effective immediately.
This approval was duly recorded in the Linn County Clerk’s Records on March 9, 2006 as Document

No. 2006-05418. Exhibit 3.
The waiver adopted by the County Board of Commissioners essentially waived all land use

Page 1 - Applicant’s Justification
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regulations that restricted the partition of the subject property, and the development of non-farm
dwelling on each new parcel. The waiver was subject to the following conditions:

1. Approval for septic site evaluations for each proposed parcel prior to
submittal of the land division application.

2. Upon completion of the land division process, and compliance with the
conditions in Order No. 2006-084, the “resulting parcels will be recognized
as authorized units of land that are buildable.”

3. The waiver is good for two (2) years. That is to say that the conditions of
approval had to be accomplished by March 1, 2008.

4. If the land division is approved and recorded, and septic systems are installed
on all approved parcels on or before March 1, 2008, the waiver shall be
deemed vested and the parcels shall remain buildable thereafter.

5. Road access permits must be obtained prior to the submission of the land
division application.

6. A Covenant shall be recorded against each new parcel prohibiting the owner
or successors from filing any claims alleging injury from farm or forest
practices in the area.

7. This waiver is effective only for David and Gay Hickey.

8. The final decision in Order No. 2006-084 is the conclusion of all matters
related to Measure 37.

9. The validity of Order No. 2006-084 is subject to judicial judgments and
legislative enactments.

In 1979, in anticipation of constructing a dwelling on the subject property (then TL105), the
Applicants obtained septic site evaluation approval for the subject property in a location that would
continue to be the building site for TL105 in the proposed partition to be filed in 2007. This septic
site evaluation was approved as site #79-339 on August 29, 1979. Exhibit 6.

On July 26, 2007, prior to the submission of the partition application, the Applicant, through
K&D Engineering, applied for the septic evaluations that were required by Order No. 2006-084(A)
for proposed Parcels 1 and 3 (Parcel 2 having already been granted approval in 1979). The new
septic site evaluations were approved for both Parcels 1 and 3 on August 14, 2006. Exhibits8 - 11.

On September 27, 2007, a new community well was dug to serve the three dwellings to be
constructed pursuant to the proposed partition plan. The new well was identified as #L 91855 and

Page 2 - Applicant’s Justification C
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was constructed and approved immediately thereafter. This well was assigned Well #DR-2157 by
the State of Oregon on its Water Supply Well Report (Well Log). This well is a good producer,
having a static water level of 21 feet, and the ability to pump 30 gallons a minute. Exhibits 11 - 12.

The Applicant made application for road approach permits for driveway access to Berlin
Road for each of the three parcel. Upon further evaluation and discussions with the County Public
Works Department it was determined that all three parcels should access from one commonaccess
point on the apron located on TL105. That driveway was constructed, and was thereafter inspected
and approved by the County. Exhibit 13.

Thereafter, the Applicant applied for a partition of TL105 to create two new parcels of just
over 5 acres each. This application, identified as PD06-0203, was approved by the County on April
5, 2007. The approved tentative partition plan was made into the permanent partition plat and
submitted. Exhibit 4.

The Partition Plat was then identified as PP No. 2007-118, and was approved by the Board
of Commissioners on November 28, 2007, and then recorded in the Linn County Deed Records on
December 5, 2007 in Document No. 2007-28072. This plat complied with the tentative plat by
creating 2 new parcels, and resulting in Parcel 1 being 5.23 acres, Parcel 2 being 12.09 acres and
Parcel 3 being 5.24 acres. All have frontage on Berlin Road, with their northerly boundaries being

Hamilton Creek. Exhibit 5.
The three separate parcels created by the partition are now referred to as:

Tax Lot 112, Map 12S.1W.21, which is Parcel 1 on PP 2007-118 and is 5.23 acres.
Tax Lot 105, Map 12S.1W.21, which is Parcel 2 on PP 2007-118 and is 12.09 acres.
Tax Lot 113, Map 12S.1W.21, which is Parcel 3 on PP 2007-118 and is 5.24 acres.

On December 5, 2007, the Applicant caused to be recorded in the Clerk’s Records the Covenant
required by condition F of Order 2006-084. The Covenant was recorded as Document No. 2007-

28056. Exhibit 5A.

2. Compliance with Resolution and Order No. 2006-084

The first analysis in this vesting determination is compliance by the Applicants with all of
the approval conditions in Order No. 2006-084. The Applicants assert they have fully complied with
all those conditions, which are addressed below in the order they are set forth in Order No. 2006-084

as follows:

1. Septic site evaluations - On August 29, 1979 the Applicant obtained septic
site evaluation approval for TL105. That site evaluation was updated and re-
approved in 2016. Exhibit 7. Septic site evaluation was approved for TL112
and TL113 on August 14, 2006. With approved septic site evaluations on all
three parcels, this condition has been fully complied with.

Page 3 - Applicant’s Justification
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Recognition as Buildable Parcels - The land division process was complete
with the recording of Partition Plat No. 2007-118. In addition, as set forth
herein, there was full compliance with all the conditions of Order No. 2006-
084. As such, this condition is complied with, and TL105, TL112 and TL113
became recognized as authorized units of land that are buildable.

Compliance By March 1, 2008 - The conditions of approval in Order No.
2006-084 were completely fulfilled with the recording of the Partition Plat,
and thereafter recording of the required Covenant on December 5, 2007.
This condition is complied with.

Vesting - The land division was approved and recorded. All that Order No.
2006-084 required with regard to the septic systems was obtaining approval
of the septic site evaluations for all three parcels. The Applicants complied
with that condition. There was no condition of approval that required the
approved septic systems to be actually installed. Given this factor, together
with Order condition B, that specifies that once the land division process was
complete and the Order otherwise complied with, the newly created parcels
would be recognized as authorized units of land that are buildable, the
language used in the Order regarding vesting being dependent upon actual
construction of the septic systems by March 1, 2008 is superfluous and of no
effect on vesting. Also supporting this position is ORS 92.010(3) which
provides that a lawfully established unit of land is one that was done using
approval from the governmental authority and the partition process in ORS
92.010 et seq. Once the parcels were lawfully created, ORS 92.017 provides
that the parcels shall remain lawful discrete parcels of land thereafter. Linn
County signed off on Partition Plat 2007-118. This condition is complied
with.

Road Access Permits - The road access for all three parcels is a common
driveway. This driveway was approved by the County and has been installed.
This condition is complied with.

Covenant - The Covenant was duly and timely recorded against the entire
area that is now encompassed in the three new Tax Lots. This condition is

fully complied with.

Effectiveness - All applications in this matter, from the Measure 37
application to the Partition application were made in the name of the David
and Gay Hickey Family LLC. David and Gay Hickey are the only members
of the LLC, and David Hickey is the Managing Member. Under both the
Linn County Code and Measure 37, a wholly owned LLC does not act as a
transfer that resets the acquisition date. Therefore the David and Gay Hickey
Family LLC, is to be treated in the same manner as if David and Gay Hickey
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still held title to the three Tax Lots in their individual names. This condition
is complied with and the application is appropriate in the name of the LLC.

8. Measure 37 Conclusion - This aspect of Order No. 2006-084 is not a
condition of approval for the Applicants to comply with, but is rather a
statement by the County that all matters related to Measure 37 were then
concluded. This condition is complied with.

9. Validity - Again, this is not a condition of approval for the Applicant to
comply with, but is rather a disclaimer that future court cases or new
legislation may effect the decision. It should be noted that as of December
5, 2007 when the Applicant had fully and completely complied with Order
No. 2006-084, Measure 37 was in effect and no court cases had been decided
that adversely impacted the implementation of Measure 37. In addition, there
had been no legislation to amend or replace Measure 37. Further, Ballot
Measure 49, which was a referral to the voters, did not become effective until
December 6, 2007, and therefore could have no impact on the vesting of this
application. In any event the common law of vesting is the measure of
vesting applicable here, and compliance with vesting law is shown below.

The Applicants have fully and completely complied with each and every condition of approval in
Order No. 2006-084. Once it is determined that the original Order has been fully complied with, the
next review required is an evaluation of the vesting requirements under Oregon law. DLCD v.

Clatsop County, 58 Or LUBA 714 (2009).
3. Expenditure Evaluation - Vesting Criteria

Pursuant the approval of their land use waiver, and the approval of the partition plan, together
with the approval and recording of the final partition plat, the Applicants continued on with the
process of developing the lots with single family dwellings. In the course of that construction, the
Applicants expended significant sums of money toward the completion of the project. Those

expenses are summarized' as follows:

Date Payee Activity Amount Comment
05/28/1976 | Harold E. Waller Purchase of the property $16,800.00 | As per the deed
Is Not a Qualified Expense
2005/2007 | K&D Engineering Engineering, surveying, $13,181.50 | Asper Nov 14, 2017 Letter
platting Is a Qualified Expense

1

Receipts and invoices and cancelled checks, to the extent available can be supplied upon request to prove
the facts set forth in this table.
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Date Payee Activity Amount Comment
2016-2017 | K&D Engineering construction supervision $2,892.50 | As per Nov 14, 2017 Letter
Is a Qualified Expense
06/12/2007 | Knife River Create the new driveway $9,767.00 | Is a Qualified Expense
09/26/2007 | Nugent Well Drilling | Construct new community $5,329.00 | Is a Qualified Expense
well
06/26/2007 | Performed by the Land clearing, $8,100.00 | Is a Qualified Expense
Applicants and their | establishment of three
hired help dwelling sites, landscaping
05/30/2007 | Linn County Road approach permit fees $130.00 | Is a Qualified Expense
05/30/2007 | Linn County Permitting Costs for $3,420.00 | As per Invoice
driveway Is a Qualified Expense
08/18/2016 | Linn County Application for review of $350.00 | Is a Qualified Expense
septic on TL105
08/31/2016 | K & D Engineering Site Evaluation for TL105 $1,100.00 | Is a Qualified Expense
08/31/2016 | Linn County Septic permit fees $960.00 | Is a Qualified Expense
08/15/2016 | Consumer’s Power Bring electricity to the $8,110.00 | Isa Qualified Expense
parcels
08/20/2016 Consumer’é Power Electrical conduits, $2,672.00 | Is a Qualified Expense
trenching and backfilling
09/15/2016 | Knife River construct internal roadway $2,717.00 | Is a Qualified Expense
system, turn outs and the
fire truck turn around
09/15/2016 | Knife River rock and paving of the $4,618.00 | Is a Qualified Expense
driveway and internal roads
09/22/2016 | Star Water Systems Upgrade and test the well, $4,000.00 | Is a Qualified Expense
install pump, test the water
quality
10/01/2007 | Performed by the Construct the Pump House $500.00 | Is a Qualified Expense
Applicants and their | to protect the well
hired help
09/07/2006 | Weatherford Attorney fees for M37 case $119.00 | Is Not a Qualified Expense
Thompson
10/31/2006 | Weatherford Attorney fees for M37 case $1,326.60 | Is Not a Qualified Expense
Thompson
04/02/2007 | Weatherford Attorney fees for M37 case $52.50 | Is Not a Qualified Expense
Thompson
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Date Payee Activity Amount Comment

10/14/2005 | Commercial Real Procure info on property $375.00 | Weatherford Advance-
Estate Services for development analysis Invoice No. 55518 - Isnot a

qualified Expense

10/24/2005 | Linn County Filing Fee for M37 claim $100.00 | Weatherford Advance-
Invoice No. 55518 - Isnot a
qualified Expense

08/21/1976 | Linn County Septic permit fee for $50.00 | Is a Qualified Expense

TL105
10/20/2007 | Ticor Title Title Report $200.00 | As per Invoice

Is not a Qualified Expense

130/2008 R. D. L. Northwest Remove commercial timber | $17,502.50 | As per Invoice
from the property, clear Is not a qualifying Expense
brush and remove slash

TOTAL OF ALL EXPENSES INCURRED IN DEVELOPMENT | $104,372.60

OF THE THREE PARCELS
TOTAL QUALIFYING EXPENSES INCURRED $67,897.00
TOTAL NON-QUALIFYING EXPENSES INCURRED $36,475.60

Applicants, such as Mr. and Mrs. Hickey, who have a valid and approved Measure 37
decision on December 6, 2007, still must seek a vested rights determination under Subsection 5(3)
of Measure 49. DLCD v. Clatsop County, supra. A vested rights determination under Measures
37/49 must satisfy the criteria for vesting set out in the seminal case of Clackamas County v. Holmes,
265 Or 193, 198-99, 508 P2d 190 (1973). That Court created a multi-faceted test to determine if a
permit has been vested. That test is a consideration of all of the following factors:

1. The ratio of expenditures incurred to the total cost of the project. In the
review of this factor the cost of the land should not be included.

2. The good faith of the property owner, that is whether or not they had notice
of any proposed zoning or amendatory zoning before starting his
improvements.

3. The type of expenditures, and whether the expenditures have any relation to
the completed project.

4. The kind of development proposed.
5. The location and ultimate cost of the total development.
In reviewing these factors, the actions of the owner needs to rise beyond contemplation or mere
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preparation such as preliminary negotiations with contractors and architects.

In the Holmes case, the property owner spent a total of $33,000 on land improvements such
as installing a septic system, drilling a well, planting some landscaping and bringing power to the
site. The total estimated cost of that development was between $400,000 and $500,000 dollars.
Supra Page 196. This was a ratio of expenses to total development costs of 8.25% - 6.60%.

Applying the Holmes factors to this case, shows full compliance with legal standards for

vesting as follows:

1. The ratio of expenditures. The standard set in Holmes of between 6.6% and
8% is well satisfied in this case. As shown in the above table, the Applicants
spent $67,897.00 in qualifying expenses. The total development costs
involved here, not counting the cost of the land, is $150,000 per dwelling, for
a total development cost of $450,000. This is aratio of expenses to the total
project cost of 15%. Said another way, the Applicants are 15% completed
with the three parcel development. The court in Holmes found the
expenditure of $33,000 to be significant, meaning the expenditure of $67,897
here also has to be considered significant, and the 15% ratio in this case is

double that which was approved in Holmes.

2. The good faith of the property owner. At the time the Applicants purchased
the property, they had the right to partition it to lots with a minimum lot size
of 5 acres, and to build a house on each new parcel. The Applicants fully and
reasonably believed that they had the right to partition the land and build
houses, and they acted on it accordingly in good faith. When Measure 37
came into being, the Applicants did everything required of them to apply for
and obtain a Measure 37 approval from Linn County. Upon approval thereof,
the Applicants diligently moved forward with compliance with all the
conditions of approval in the Measure 37 waiver. They had fully complied
with the County approval prior to the effective date of Measure 49, rendering
the provisions thereof unnecessary due to their vesting. During the entire
process of compliance with the County approval, the Applicants acted in

good faith and with County approvals for septic and driveway permits.

3. The type of expenditures. Each and every kind of expenditure relied on here
for vesting involved some construction and investment in and on the land
itself. The septic system test pits were dug in to the land. The well was
drilled into the land. The driveways were cut and filled and rocked on the
land. Electricity was trenched in and extended to the building sites. The site

clearing and landscaping all occurred on the land.

4. The kind of development proposed. This development is three single family
dwellings. Two new parcels of just over 5 acres and the remnant, each
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proposed for a new house. This land is only suitable for rural residential
housing. It is not good farm land, and the attempt at harvesting timber
resulted in little more than break even.

5. The location and ultimate cost. As noted above the total cost of the houses
and the improvements necessary thereto is $450,000 (not including the land).
Very reasonable and in keeping with new dwelling costs in this area. The
property is located in rural Linn County on Berlin Road near its intersection
with Waterloo Road. The area is a mix of parcel sizes and land uses. The
predominate uses along Berlin Road in this area are small tract rural
residential dwellings, with some as small asl acre, and many close to the
same 5 acre size as the smaller two parcels owned by the Applicants.
Hamilton Creek borders the full length of the northerly boundary of TL 112
and 105. Exhibit 15.

While no single factor is controlling according to the Holmes decision, the totality of all the factors
in this case point to full vesting in the Applicants by the time Partition Plat 2007-118 was recorded.

Under the law of vesting, once the vesting has occurred it has implemented the approval and
can never to be taken away. As such, the Linn County decision in Order No. 2006-084 remains valid
and building permits for each of the three parcels should be authorized.

While State law on vesting controls, it is noted that the factors set forth in Linn County Code
(LCC) Section 237.160 basically follow the same requirements as stated above from the Holmes
decision. The County criteria is as follows:

1. The amount of money spent on developing the use in relation to the total cost
of the proiect approved in the M37 waiver. The Holmes standard is between
6% and 8%. The Applicants here are at 15%. This criteria is satisfied.

2. The good faith of the property owner. The Applicants acted at all times in
good faith. They were in constant contact with the planning department, and
public works in obtaining permits in the development of their lots. This
criteria is satisfied.

3. Whether the property owner had notice of the proposed change in the zoning
before beginning development. This criteria does not apply in this case as it

is a Measure 37 vesting case, and the waiver that was granted determined the
change in zoning was such as to grant relief from those restrictions to the
Applicant. This criteria is not relevant.

4. Whether the improvements could be used for other uses that are allowed
under the law. The work completed on the land was designed specifically for
single family dwellings. The power is extended to the three building sites,
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and that work is useless for anything but the three dwellings. The community
well is a domestic well suitable only for dwellings. There are no water rights
and no ability to use this well for irrigation. The driveway that ultimately
ended up being decided upon by the County is one that is designed for
residential uses, and includes paving, which would be torn up for any farm
or forest use. The internal roadways from the access to the building sites are
specific to the rural residential development and would serve no purpose for
any other use. This criteria is satisfied.

5. The kind of use, location and cost of the development. The expenditure of
$67,897 represents a significant investment in the development of the land.
In the Holmes case, it was determined that expending $33,000 against a
$500,000 development was sufficient expenditure to warrant vesting. The
residential use of the property, located in an area with similar uses, makes
sense and is compatible. This criteria is satisfied.

6. Whether the owner’s acts rise beyond mere contemplated use or preparation,
such as the leveling of land, boring test holes, or preliminary negotiations
with contractors or architects. The expenses incurred on this development
have been segregated into those qualifying expenses that actually involve
development of the land. The expenses related to permitting, land
acquisition, legal fees, etc have been deemed to be non-qualifying expenses.
The Applicants have expended $67,897 in qualifying expenses, and as noted
above, that is significant and warrants a vesting determination. This criteria
is satisfied.

7. Other relevant factors. The highest and best use of the subject properties is
for rural residential dwellings. The land is not suitable for farming or
forestry. The presence of Hamilton Creek acts a deterrent to many uses, as
it is a wetland, and no ditching or drain tile or any alteration of the natural
drainage is allowed on the entirety of the property. Exhibit 14. None of the
parcels are on any tax deferral program. Linn County assesses the parcels at
fair market value for rural residential use. TL105 is assessed at $168,260,
TL112 is assessed at $128,920, and TL113 is assessed at $128,920. This is
total valuation for the three parcels (21+ acres) of $426,100 (nearly $20,000
per acre), which is fair market value based on rural residential potential and
not farm or forest uses which would be lucky to command one-quarter of that
value. Exhibits 16-18.

Based on the facts and compliance with all of the required criteria in LCC 237.160, the Applicants
have satisfied both state law on vesting, and compliance with the vesting criteria in the County code
and therefore vesting should be granted.
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4. Lack of State Action Is Not Relevant

One of the unique factors in this situation is that the Applicants had already received its M37
County approval and had done sufficient activity under the vesting rules to have already vested the
County approval by the time the State acted on the Applicants’ State Claim. To complicate matters
further, the State decision recommended denial of the claim on the grounds that the Applicant’s lost
all rights when they conveyed their property to their newly formed Limited Liability Company in
1996 as part of their estate planning.

Linn County recognized that the transfer was only a technicality and of no real force and
effect as it relates to the approval of the waiver because the new Limited Liability Company was
owned and controlled solely by the Applicants. There being no transfer of interest to any third
party, the deed was not deemed relevant and the original acquisition date of the property of 1976
was held. The Applicants’ assert the County was legally correct in that interpretation of the law, and
the waivers issued in Order 2006-084 were valid and remain so to this day.

Given the truncated effectiveness of Measure 37 there is very little case law to guide
interpretation of its provisions. This fact was made even more complicated with the adoption of
Measure 49 which was deemed by the courts to have superseded Measure 37, resulting in the
dismissal of all appeals of interpretations under Measure 37 as moot.

The following analysis explains why Linn County was correct in its interpretation of Measure
37 inignoring the deeding of property to a wholly owned and controlled Limited Liability Company,
and correspondingly why the State recommendation was incorrect. These arguments were pending
before the court when the relevant cases were dismissed because of the adoption of Measure 49.

The legal question involves the effect on “ownership” under ORS 197.352 (Measure 37)
status of a wholly owned and controlled Limited Liability Company (LLC). It is the Applicants’
position that where an LLC is used by a family for estate or tax planning, it is simply an extension
of the family and does not provide a “break in the chain of title” which would reset the waiver date.

AnLLC for all practical purposes under Measure 37 is no different from a family trust, which
has been determined to be an extension of the family member and does not “break the chain of title”

for waiver purposes.

It became well established during the operation and implementation of Measure 37 that a
family trust, where it is being used by the family for estate or tax planning purposes is simply an
extension of the family and does not “break” the chain of title. A qualified trust is therefore ignored
for establishment of the waiver date, and the date selected is the date of acquisition by the family
member and not the date the family member transferred the land to the trust.

In order to reach this ultimate conclusion the analysis required three important qualifications
to be involved with the trust. The first is that the trust must be “revocable”. If a family member can
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put property into a trust and then revoke the trust and take the property back out, so the logic goes,
the ownership designation and control remains dependent upon the family member and is not
usurped by the separate trust entity. As long as a trust is “revocable” for all practical purposes it is
no different from an ownership standpoint than the family member who deeded the property into the
trust in the first place.

The second element is that the family member who contributes the property to the trust
(grantor) has also to be the trustor and trustee of the trust. Because the trustor is the one who creates
the trust, and the trustee is the one controlling the management of the trust, it makes sense that if this
person is the family member, who prior to deeding the property controlled and managed the property,
the ownership role of the family member has not changed just the title. Therefore the management
and control of the land remains in the family member, and the trust acts as nothing more than an
extension of that family member.

The final element necessary for a trust to be ignored for Measure 37 purposes, is that the
family member is the beneficiary of the trust. The rents, profits and pecuniary benefit of property
ownership in a trust vest in the beneficiary, and if that beneficiary is the family member who
contributed the property to the trust in the first place, there again is practically no difference in the
legal effect. The family owner retains all the benefit from that property, either directly if they retain
the deed, or indirectly if they contribute the property to the trust.

The three elements in a family trust that have been determined to make it such that the trust
is considered to be an extension of the family member and therefore not break the chain of title are
similarly present in a family LLC.

The first requirement is that the entity be revocable. A family LLC is revocable. Oregon law
indicates that an LLC can be terminated at any time. The simple act of filing a document with the
Secretary of State can accomplish the termination. Upon revocation, the assets of the LLC are
returned to the members of the LLC. As such, an LLC is identical in all respects to a trust. Both are
revocable, meaning that the family member using the entity for estate or planning purposes remains
in full control of the subject property. In all respects the LLC and trust are identical for revocation
purposes. Ifa trust can be ignored in the chain of title because it is revocable, then so can the LLC.

The second element is the control and management of the property after it is placed in the
entity. In a trust it is required that the grantor also be the trustor and trustee. In a family LLC this
is exactly the situation that exists. The family member owner of the property creates the LLC,
therefore the role is identical to the trustor who creates the trust. The family member is the managing
member of the LLC, which is in all respects the identical role of the trustee in a trust. Where it is
considered that a trust is only an extension of the family member because they control the land after
it has been put in the trust, the same is true for a managing member of an LLC. They are identical
theoretical precepts. If a trust can be ignored in the chain of title because it is managed and
controlled by the family member, then so can the LLC.

The third and final element of the trust situation is the requirement that the family member
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who contributed the property to the trust also be the beneficiary of the trust. This again is the same
situation that arises in the LLC, which is owned by its members who gain all the benefit from the
land in the LLC. A family member who contributes property to an LLC, and is a member of that
LLC, is similarly situated to a beneficiary to a trust. Both are entitled to the ownership rights and
benefits from the property. If a trust can be ignored in the chain of title because the beneficiary of
the trust is the same as the beneficiary of the trust, then so can the LLC.

In all respects a family owned LLC is the same as a family trust. Both are revocable. Both
stay in the management and control of the family member; and in both situations the family member
who contributed the property remains the one who will get all the benefit from the property. Both
the trust and the LLC are routinely used by families in the State of Oregon for estate and tax planning
purposes.

Why then did the State ignore a trust as an extension of the family member for Measure 37
purposes, but disqualified the LLC? That is a question that remains unanswered thanks to the
adoption of Measure 49 and dismissal of pending cases that would have resolved this issue. While
there certainly are legal differences in creation and operation between the two entities, on the big
three elements important to the administration of Measure 37, there are no differences and they
should be treated the same. Where an LLC is created and used by a family as its estate and tax
planning tool, and provided the family member who contributed the property was placed as the
managing member and remains as the beneficiary, then it to is no more than an extension of the
family member and should not break the chain of title.

In this case the Applicants first acquired title to the subject property in 1976. The family held
the property until 1996 when they elected to use the LLC as an estate planning tool. The Hickey
family created the LLC and are the managing members of the LLC. The Applicants then deeded
their interests in the subject property to the LLC. Upon creation of this LLC, it was no different than
had the family elected to use a family trust to accomplish the same purpose. The LLC was
revocable, the Hickey family was still in control of management of the land, and all the benefits of

ownership flowed to them.

Applicants specifically seek a determination that the LLC created in this instance would be
treated no different from a family trust, and that the waiver date be set at 1976, the date the Hickey
family originally purchased the property.

The State has argued that the LLC does not have family members as defined by Measure 37,
therefore the Hickey family who deeded the property to the LLC are not family members of the LL.C.
Based on this interpretation, it is argued that the Hickey family members are not current owners of
the property, and the waiver date must be reset to the date the property was deeded to the LLC.

When interpreting a statute, the first level of analysis is to discern the legislative intent by
examining the text and context of the statute. Portland General Elec. Co. v. Bureau of Labor and
Industries, 317 Or 606, 610 (1993); Stranahan v. Fred Meyer, Inc.,331 Or 38, 61 (2000) (applying
the same methodology to statutes adopted through the initiative process). “The best evidence of the
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voters’ intent is the text of the provision itself.” Roseburg School Dist. v. City of Roseburg, 316 Or
374, 378 (1993). If the intent is clear, further inquiry is unnecessary. PGE, 317 Or at 611.

Measure 37 was codified at ORS 197.352. The statute provides that when a public entity
enacts or enforces a land use regulation that restricts the use of the private property, reducing its fair
market value, then the owner shall be paid just compensation. ORS 197.352(1). There are several
exceptions to the general rule, but only one is relevant here. The rule does not apply to land use
regulations “[e]nacted prior to the date of acquisition of the property by the owner or a family
member of the owner.” ORS 197.352(3)(E) (emphasis added). In other words, if the owner acquired
the property from a “family member,” the date of acquisition will be the date the family member first
acquired the property and not the date it was later transferred to the present owner.

The term “family member” is defined in Section (11)(A) to include:

*¥* the wife, husband, son, daughter, mother, father, brother, brother-in-law, sister,
sister-in-law, son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle,
niece, nephew, stepparent, stepchild, grandparent, or grandchild of the owner of the
property, an estate of any of the foregoing family members, or a legal entity owned
by any one or combination of these family members or the owner of the property.

This expansive definition includes both traditional family relationships between individuals and legal
relationships between family members, like family estates and family-owned business entities.

The plain meaning of the text clearly permits a limited liability company to be deemed a
“family member” of the owner. Any legal entity owned by the owner or his family membersis itself
a family member of the owner. For example, if the John Doe Family, LLC transfers real property
to the John Doe individually, John Doe is the present owner of the property and the LLC is a “family
member” of John Doe because it is a legal entity owned by John Doe and by any one or a
combination of his family members. If John Doe applies for compensation under Measure 37, the
question will be whether the regulation at issue was enacted before the LLC, rather than John Doe,
first acquired the property.

The State seems to be relying upon a hyper-technical reading of ORS 197.352(11) to
conclude that when individual family members transfer property into a family-owned LLC, the
individuals will not be “family members” of the resulting legal entity because the individual family
members would not be a mother, father, brother, etc. of the LLC as an entity. Nor would the
individual family member be an estate or a legal entity composed of family members.

Such an interpretation is implausible because it not only confounds the purposes of Measure
37, it defies common sense. Dept. of Land Conservation and Dev. v. Yamhill County, 151 Or App
367, 372-73 (1997) (“[TThe linguistic tenability of a proffered interpretation . . . does not make the
interpretation ‘plausible’ if a different interpretation . . . is decisively more consistent with the sense
and purpose of the statute.”) Family members in the ordinary sense-such as parents, childrenand in
laws-always enjoy parity in their relationships. If John is a family member of Jane, then Jane is
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necessarily a family member of John. There is no reason to assume that, despite less than precise
drafting, the authors of Measure 37 did not intend family-owned entities to enjoy the same parity.
PGE, 317 Or at 611 (words of common usage should be given their plain, natural and ordinary
meaning). Since individuals are more likely to transfer property interests to entities for business or
estate planning purposes than to acquire property in a business name and later transfer it to
individuals, the narrow construction makes the unique definition of “family member” practically
useless. It would mean that family-owned businesses may transfer property to individual family
members without giving up Measure 37 protection, but individuals cannot transfer property to their
family-owned businesses or estates without giving up their right to compensation.

The State’s application of the “family member” provision in Measure 37 to legal entities
ignores the inherent limitations in the definition of the term “family member” as it appliesin the
overall context of Measure 37. This over-simplified explanation is that an LLC cannot have “a
family member.”? The family member provision in Measure 37 is limited to only specific legal
entities. Only legal entities owned by the property owner or his family members may be deemed
“family members” under Section (11)(A). Indeed, one of the basic concepts behind Measure 37 was
to provide relief to families that had held property for extended periods. It is the ownership of the
entity that determines its status. It must be owned by people appropriately related to each other and
to the entity, ensuring that tacking occurs only if the property stays in the family. Parity of reasoning
requires that the same inquiry determine whether an individual is a “family member” of the entity
under the statute. If all of the members of John Doe Family, LLC, are parents, children or other
“family members” of John Doe, then John Doe must be a family member of the LLC. The property
has never passed from family control. See, e.g., DLCD, 151 Or App at 374-75 (rejecting the State’s
similarly narrow construction of “owner” because the general purpose of the statute was to provide
relief from regulatory land use restrictions).

The point is also made clear by considering what happens when one legal entity transfers
property to another. Suppose that the John Doe Family LLC transfers its interest in property to John
Doe Family Partnership. The partners and members are exactly the same, John Doe and his wife.
The question is whether the partnership is a “family member” of the LLC, but this time the answer
is indeterminate under such a narrow construction. The partnership is a legal entity not owned by
LLC, but is it owned by “family members” of the LLC? To answer that question, one would have
to decide if the partnership is a “family member,” which was the very question raised. The narrow
construction leads to a circular answer. But if the common sense construction is adopted, the answer
is simple. The partnership is a legal entity owned by the Doe family, who are the owners (members)
of the LLC. Therefore, the partnership is a “family member” of the LLC under the statute.

The issue presented centers on how the voters intended the “family member” provision in

2

It is worth noting that the definition of “family member” is not limited to corporate entities, but includes any
legal entity owned by specified family members. Thus, it would include partnerships, trusts and other legal
entities that are not corporations, such as LLC’s.
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ORS 197.352(3)(E) to apply. ORS 197.352(1) is the operative paragraph in Measure 37. It provides
that if a public entity enacts or enforces a land use regulation and has the effect of reducing the fair
market value of property, the current owner may demand just compensation. The language of ORS
197.352(1) applies to any land use regulation whether enacted before or after the current owner
acquired the property. ORS 197.352(3) lists the land use regulations that are exempt from the
compensation claims provided for in ORS 197.352(1). ORS 197.353(3)(E) lists, as one exemption,
land use regulations enacted before the owner of the real property or a family member of the owner
of the property acquired the property. If a claimant acquires property from an unrelated third party,
the claimant’s acquisition date is the date they acquired title. Only regulations enacted after that date
can be the basis of a claim for compensation. However, if a claimant acquired the property from a
family member, they are entitled to use the family member’s acquisition date to determine if
compensation is due. All regulations enacted after that earlier acquisition date can be the basis of
a claim for compensation.

The issues presented in this case require the County to confirm its prior decision that the
deeding of the property to a family owned LLC does not require the reset of the acquisition date. In
effect this is an interpretation of how the voters intended to apply the term “family member” as
defined for purposes of ORS 197.352(3)(E)’. The language used in the definition of family member,
and adopted by the voters, illustrates at least three significant points about the intent of the voters,
all of which confirm the correctness of the prior County decision in Order No. 2006-084.

First, the voters intended to create a broad and expansive definition of family member. A
family under ORS 197.352 was not limited to immediate family. To be in a family one does not
have to be related by blood. In fact, one does not even have to be a natural person.

Second, the voters intended that the term family member included legal entities owned by
members of an extended family; a family member can be an entity owned by any combination of the
family members listed in ORS 197.352(3)(E).

Third, when read in context with ORS 197.352(3)(E), the family member definition plainly
contemplates that property will be transferred among various family members and that transfers will
include transfers involving legal entities owned by family members.

The State’s interpretation applies the family member definition out of context and to an
unreasonable end. Ignoring any of the context behind ORS 197.352, the State adopts a technical
linguistic reading of the definition to conclude that the David and Gay Hickey were not family
members of this LLC.

In every family situation, the definition of family member involves parity of relationships.
If a husband is a family member of a wife, the wife is also a family member of the husband. There

3
See quoted definition of “family member” from ORS 197.352(3)(E) above.
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could not be a family member relationship without parity. If, in that case, the husband conveyed
property to his wife and the wife in turn conveyed it back to the husband, the family membership
chain would not be broken. Both conveyances are between family members.

More importantly, the State’s interpretation creates a situation that is not logically possible.
It can not be disputed that legal entities were intended to be family members within the context of
ORS 197.352. Legal entities owned by an owner of property or a combination of family members
(brothers, sisters, parents, uncles, etc.) are expressly included as family members in the definition.
Even under its technical interpretation, if an LLC transfers property to a member of the LLC, and
the member then filed a claim under ORS 197.352, the member could use the LLC’s acquisition date
because the LLC, assuming it was still in existence, would be an entity owned by the claimant, who
is the owner of the property. However under the State’s interpretation, if the same person re-
conveyed the same property to the same LLC, and later filed a claim for compensation, the LLC
cannot use the individual member’s acquisition date because when the claim was filed, the owner
was the LLC and, technically, LLC’s cannot have family members that are natural persons.

The above example helps illustrate the fundamental flaw in the State’s position. Intheabove
example where an entity conveys property to an individual who is an owner of the entity, the transfer
would qualify as a transfer from a family member. The property owner would be transferring to an
entity the individual owns. It is not apparent why the State failed to acknowledge the fact that an
entity can be a family member in such a transaction. It is not possible for an entity to receive
property from a family member if the individual is not also considered a family member of theentity.
One cannot have a family member relationship with another unless both are considered family
members of each other. That is the essence of the term family member. A family is a combination
of people related to one another. The State offers no explanation of how a person who receives
property from an entity can be a family member of the entity and then lose that status just because
they transfer the property back to the same family member entity. Indeed, there is no logical or
reasonable explanation.

The State’s interpretation is precisely the type of interpretation the court rejected in DLCD
v. Yamhill County, 151 Or App 367, 948 P2d 730 (1997). The interpretation, while a linguistically
tenable interpretation of the statutory language, is not plausible because there is another linguistically
supportable interpretation more consistent with the sense and purpose of the statute. A more detailed
examination of the decision in DLCD v. Yamhill County helps illustrate the weakness of the State’s

argument here.

In DLCD v. Yamhill County, the parties were debating the meaning of the term “owner” in
ORS 215.705, which provides in relevant parts:

(1) A governing body of a county or its designate may allow the establishment
of a single-family dwelling on a lot or parcel located within a farm or forest zone as
set forth in this section and ORS 215.710, 215.720, 215.740 and 215.750 after
notifying the county assessor that the governing body intends to allow the dwelling.
A dwelling under this section may be allowed if:
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(a) The lot or parcel on which the dwelling will be sited was lawfully created and
was acquired by the present owner:

(4)  Prior to January 1, 1985, or

(B) By devise or by intestate succession from a person who acquired the lot or
parcel prior to January 1, 1985.

(b) The trace on which the dwelling will be sited does not include a dwelling

% % ok ok ok

(d The lot or parcel on which the dwelling will be sited, if zoned for farm use,
is not on that high-value farmland described in ORS 215.710 except as provided in
[subsections of the statute that are not material here].

% k 3k sk ok

(g) When the lot or parcel on which the dwelling will be sited is part of a tract,
the remaining portions of the tract are consolidated into a single lot or parcel when
the dwelling is allowed.

% %k %k ok %k

(6) For purposes of subsection (1)(a) of this section, ‘owner’ includes the wife,
husband, son, daughter, mother, father, brother, brother-in-law, sister, sister-in-law,
son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle, niece,
nephew, stepparent, stepchild, grandparent or grandchild of the owner or a business
entity owned by any one or combination of these family members. (emphasis added)

The county had concluded that the owner of the subject property who acquired it from this father
qualified as the present owner and stood in the same position as his father for purposes of siting a
dwelling on the property. The DLCD disagreed arguing that the only way the son could be
considered the present owner was if he had inherited the property from his father who acquired it

prior to 1985. The DLCD argued:

‘Present owner’ has a clear and unambiguous meaning: the person who currently
owns the lot. If that person purchased the lot before January 1, 1985, the present
owner qualifies for a lot of record dwelling. ORS 215.705(1)(a)(4). ORS
215.705(1)(a)(B) expands the class of ‘present owners’ to include the relatives of a
deceased owner. This is plain language which must be given its plain meaning. ORS
174.010.

The court rejected DLCD’s argument. The court concluded:

Page 18 - Applicant’s Justification

Exhibit #__
Page .22 of Wy




DLCD's argument is plausible only in a linguistic sense. However, as a linguistic
matter, it is at least equally plausible to read “present” as a purely chronological
term relating to when the owners must have and have had the necessary association
with the property, as distinct from who the owners are. As we indicated in Fechtig
v. City of Albany (497764), 150 Or App 10, 19-20, 946 P2d 280 (1997), and in Steele
v. Employment Department, 143 Or App 105, 113, 923 P2d 1252, rev allowed 324
Or 487 (1996), the linguistic tenability of a proffered interpretation of a statutory
term does not make the interpretation “plausible” if a different interpretation that
is also linguistically supportable is decisively more consistent with the sense and
purpose of the statute and its surrounding language. Here, DLCD'’s interpretation
of the term “present owner” is not plausible under that test. (emphasis in text)

DLCD v. Yamhill County at 372-373.

In interpreting voter passed legislation, courts are instructed against ending their analysis with
the text. Lipscomb v. State Board of Higher Ed., 305 Or 472, 485 753 P2d 939 (1988). The court
of appeals reiterated that position in State v. Allison, 143 Or App 241, 247, 923 P2d 1224 (1996),

where the court stated:

At the outset, it bears emphasis that in examining the statutory language, we are
permitted fo rest on a first level textual analysis only if the words will permit a single
construction and all other are wholly implausible.

It is certainly plausible, given the common and universal concept of what constitutes a family
relationship, that the voters intended for the people listed in ORS 197.352(11) to be considered
family members of an entity they owned. That intent and interpretation would result in a consistent
application of the family member definition. Such an interpretation would not result in a consistent
application of the family member definition. Such an interpretation would not result in a situation
where an entity could transfer property to an individual who was a family member, and have that
same person deemed not to be a family member of the same entity. Since another interpretation is
plausible, the court can consider information the voters considered prior to the 2004 election.
Ecumenical Ministries v. Oregon State Lottery Comm., 318 Or 551, 560, n. 8, 871 P2d 106 (1994).

When that information is considered, the State should not seriously dispute that one
component of ORS 197.352 provided added protection to owners of property that had been retained
within a family setting. The statute was designed to provide relief to owners of property who held
the property that would be valuable to the owner but for regulations that had been enacted that
restricted the use of the property. The family member provision in ORS 197.352(3)(E) recognizes
that real property is often an important asset in a family and a way for relatives to pass on wealth to
their members. Moreover, the definition of family member in ORS 197.352(11) expressly
recognizes that families use entities to hold real property.

Against that background, an interpretation that individuals and the legal entities they own
have a commonly accepted reciprocal family relationship is far more consistent with the sense and
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purpose of ORS 197.352. It is more plausible that the voters intended the “family member”
provision to operate the same in a transaction involving a family-owned entity as it operates in
transactions involving individual family members. Again, the focus of the family member provision
is on transactions where the property is transferred. If an entity can transfer property to an individual
and be considered a family member of the individual, the only logical interpretation the voters could
have adopted is that the individual is a family member of the entity. It is simply not possibleto have
a family where only one member is considered a family member.

Even if an LLC is considered to break the chain of title, that does not mean the waiver date
should be advance to the date of transfer of the property to the LLC. An LLC is a qualified family
member under ORS 197.352(11)(A) because it is “a legal entity owned by” the property owner or
a family member.

Applicants here takes the position that the same date must be used for determination of
payment of money and the determination of waiver. The current interpretation creating a two tiered
system is contrary to the language of the measure, and common sense. It is further unjust and
inequitable to use an alternative remedy (waiver) to defeat an admitted right to just compensation.

Interpretation of a statute enacted through the initiative petition process is no different than
interpreting a statute enacted by the Legislature. The interpretive principles of the Oregon Supreme
Court’s decision in PGE v. Bureau of Labor and Industries, 317 Or 606, 610-612, 859 P2d 1143
(1993), apply. We begin by examining the text and context of the statute itself. Id. If the statute
remains ambiguous after that examination, we turn to the legislative history and relevant canons of
statutory construction. Id. However, for a statute enacted by the voters of the state, the relevant
legislative history, or voters’ intent, is the material available to the voters prior to the election. The
intent of the drafter of an initiative measure is not relevant in construction of the text of that measure.
Ecumenical Ministries of Oregon v. Oregon State Lottery Comm., 318 Or 551, 559, 871 P2d 106
(1994).

“In interpreting a statute enacted by initiative, we apply standard principles of statutory
construction.” Id. “We attempt to ascertain the intention of the voters, looking first to the text of
the measure in its context. If that inquiry does not clearly reveal the voters’ intention, we also
examine the legislative history and, if necessary, other aids to construction.” PGE v. Bureau of
Labor and Industries, 317 Or 606, 610, 859 P2d 1143 (1993). The courts should apply the same
analysis, in most respects, to the construction of an initiated constitutional provision as it applies to
initiated statutes. PGE, 317 Orat612n4. In Roseburg School Dist. v. City of Roseburg, the Oregon
Supreme Court described the method of inquiry:

“In interpreting a constitutional provision adopted through the initiative process, our
task is to discern the intent of the voters. The best evidence of the voters’ intent is
the text of the provision itself. The context of the language of the ballot measure may
also be considered; however, if the intent is clear based on the text and context of the
constitutional provision, the court does not look further.”
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316 Or 374, 378, 851 P2d 595 (1993) (citations and footnotes omitted). In determining the intent
of the voters from the text and context of the statute, the Oregon Supreme Court made it clear in
Shilo Inn Portland/205, LLC v. Multnomah County that:

“The court * * * will not lightly conclude that the text is so clear that further inquiry
is unnecessary. If any doubt remains, the court will consider the history of an
initiated or referred constitutional provision in an effort to resolve the matter.”

333 Or 101, 112, recons, 334 Or 11, 45 P3d 107 (2002)(citing Ecumenical Ministries, 318 Or at
559). Courts are only permitted to find that a statute is unambiguous, and therefore rely on “first
level” textual analysis only if the text “will permit a single construction and all other possibilities
are ‘wholly implausible.”” State v. Allison, 143 Or App 241, 247, 923 P2d 1224 (1996) (Citing,
Owens v. MVD, 319 Or 259, 268, 875 P2d 463 (1994)).

One thing most pundits agree upon is that Measure 37 was not a model of clarity. The Act
left much to be determined by the courts, and clarity from courts was cut off by the passage of
Measure 49, leaving significant interpretations up in the air. The processes within Measure 37 were
inconsistent with its substance; its definitions use the defined terms in its own definition; and much
of the relief makes no sense; let alone how does this new cause of action fit with existing statutes
such as the writs of review to appeal local government decisions. Certainly there can be no question
that Measure 37 as written is ambiguous, and that there are more than one plausible construction of

the Measure.

Nothing in Measure 37 creates two claim dates, or a two tier system. The two tier system is
an interpretation of the law, created by the State to limit the Measure’s application. The text of
Measure 37 provides a right to just compensation and says nothing about a two-tier “waiver date,
compensation date” system:

Section 1 - Substantive provision which provides a right to just compensation.
Section 3 - Exempts certain regulations.

Section 3E states,

“(3) Subsection (1) of this act shall not apply to land use regulations:
k& ok

(E) Enacted prior to the date of acquisition of the property by the owner or a family
member of the owner who owned the subject property prior to acquisition or
inheritance by the owner, whichever occurred first.”

Sections 1 and 3 make no mention of a waiver date or whether the substantive relief afforded by
Measure 37 is affected by the “present owner’s” acquisition of the property. In fact, Sections1 and
3 specifically incorporate family ownership into the compensation calculus. Only under arestrictive
interpretation of section 8 is relief limited to the time the “present owner” acquired the property.
However, that limitation is in direct conflict with all other sections of the Measure.
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Therefore, pursuant to the express language of Sections 1 and 3, land use regulations enacted
after the family first acquired the property are subject to the Measure and the owner is entitled to just
compensation based on the affect of those regulations.

Section 8 provides the government the option of essentially waiving application of the
offending regulations, instead of providing just compensation. It states:

“* * * [T]n lieu of payment of just compensation under this act, the governing body
responsible for enacting the land use regulation may modify, remove, or not to [sic]
apply the land use regulation or land use regulations to allow the owner to use the
property for a use permitted at the time the owner acquired the property.”

However, the waiver provisions of Section 8 do not take precedence over the remainder of Measure
37. Section 8 begins by saying “Notwithstanding any other state statute or the availability of funds
under subsection 10 * * *”. Note that section 8 does not mention other sections of the act. It does
not state “notwithstanding” Sections 1, 3 or 10. Therefore the applicability of those other sections
continue to apply and take precedence over Section 8. In addition, the applicability of land use
regulations enacted after the family first owned the property is also intact. Nothing in Section 8
takes that away.

Section 8 does provide the government an option of either paying compensation or waiving
the offending land use regulations. That waiver is “in lieu” of compensation. However, without
providing a waiver of regulations that caused the loss in value, and a waiver that equates to what just
compensation would have been, a limited waiver does not comply with the text or intent of the
Measure.

Section 10 provides, in part, that “[i]f a claim has not been paid within two years from the
date on which it accrues, the owner shall be allowed to use the property as permitted at the time the
owner acquired the property.” Here, Section 10 mandates that the offending land use regulations are,
in effect, waived if compensation has not been paid within two years of when the claim was filed.

According to the State, out of all that, voters were to have decided, not that the Measure
provides relief to property owners in the form of just compensation or waiver, but that Measure 37
would create a two tier system, granting just compensation to all valid claims, but allowing
governments to make an “end-run” around the substance of the measure and grant meaningless
waivers. Measure 37, if anything, is ambiguous.

Applicants’ construction is equally, if not more plausible than the governments’ version,
given that the governments’ construction leads to the practical result of no relief for a whole class
of otherwise valid claims. Therefore this court should find the text of Measure 37 is ambiguous, and
move to the next step in the PGE analysis.

The State’s two tiered approach to relief - or shall we say failure to grant relief - elevates
form over substance. Process over the basic rights granted. No law should ever be interpreted in
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such a way.

It is the Applicants’ position that Measure 37, much like many new laws, first contains the
grant of a new substantive right. Once that substantive right is established, there follow provisions
to carry out that right. Proper interpretation ensures that the process manifests and enables the
substance, and does nothing to thwart the right first granted. In Measure 37 the grant of right takes

place at the beginning of Act.

Sections 1, 2, and 3 create the new substantive rights afforded by Measure 37. Section 1
makes it clear that “the owner of the property shall be paid just compensation” without qualification.
There is no mention of the fact that you might qualify and have a valid claim but yet get norelief.
Further, there is no mention of any two tiered system. Section 1 reads as follows:

(1) If a public entity enacts or enforces a new land use regulation or enforces a land
use regulation enacted prior to the effective date of this amendment that restricts the
use of private real property or any interest therein and has the effect of reducing the
fair market value of the property, or any interest therein, then the owner of the

property shall be paid just compensation.

If your Claim qualifies by meeting the basic elements stated in Section 1 you are unequivocally
entitled to relief.

Section 2 then defines what constitutes “just compensation” and how it should be calculated.
Section 2 provides:

(2) Just compensation shall be equal to the reduction in the fair market value of the
affected property interest resulting from enactment or enforcement of the land use
regulation as of the date the owner makes written demand for compensation under

this act.

Again there is nothing in this substantive language that supports the two tiered approach to
eliminating relief in ancestral cases.

The substance of Measure 37 is rounded out with Section 3 where a list of types of things are
set forth to determine what activities the Act applies to and which it does not. It is in this Section
3, especially subsection E where the government’s interpretation falls apart. The text of Section 3(E)

states:
(3) Subsection (1) of this act shall not apply to land use regulations:

ok ok ok kK

(E) Enacted prior to the date of acquisition of the property by the owner or a family
member of the owner who owned the subject property prior to acquisition or
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inheritance by the owner, whichever occurred first.

This section makes it clear that the only land use regulations that are subject to a new Measure 37
cause of action are those which were; 1) enacted prior to the date of acquisition of the present owner
of the property; or 2) which were enacted prior to the date of acquisition of a family member of the
present owner who owned the property before the present owner; or 3) which were enacted prior to
the date of inheritance by the present owner. Any of these three circumstances qualifies an owner
for relief under the Act, and the government can not pick and choose which date. The Act
specifically states that the government must use the earliest of the three dates (i.e. “whichever
occurred first”).

Beginning then with Section 4 and continuing through the end of the Act are sections dealing
with the process of carrying out the substantive rights established in the first 3 sections. As
previously stated, this process must be interpreted in such a way as to carry out the purpose and
intent of the substantive right, not to eliminate it as is being done by the government. The State’s
determination to elevate form over substance must fail.

The identified two tiered system is inconsistent with common sense. The State essentially
relies on Section 8 for the establishment of the entire two tiered system. When the measure extends
the option to the State to waive the oppressive land use regulations its reference is to the “owner”,
which term is defined as the “present owner”, and otherwise to allow the owner to use the property
without regard for the after adopted restrictive land use regulations. The State then extrapolates this
section to mean that it overrides the substantive rights granted in Section 1. The same word,
“owner”, is also used in Section 1. What is there about Section 8 that makes the word “owner” apply
differently?

The purpose and intent of Measure 37 was to provide relief to long time owners of property
and to breathe value back into land that restrictive regulations had choked out. Looking at Section
1 and 3 combined with the definitions of family members in 11(A) seem to indicate a direct purpose
to consider ancestry when calculating relief. In the context of the Act, the word owner in Section
8 can be read to mean the present owner, or their ancestors, thereby allowing the waiver to match
the payment of money.

The right to this waiver is not qualified by any other operative section in the Act, and neither
do the waiver provisions of Section 8 take precedence over the remainder of Measure 37. Section
8 begins by saying “Notwithstanding any other state statute or the availability of funds under
subsection 10 * * *.” Note that Section 8 does not mention other sections of the Act, such as
“notwithstanding” Sections 1, 3, or 10. Therefore the applicability of those other sections continue
to apply and take precedence over Section 8.

Where is the basic common sense in having a two tiered system, where the second tiertrumps
the first and eliminates the possibility of any relief? The inconsistency in first finding thata claim
is valid, but then providing no remedy based on a second acquisition date is more than normal
common sense can bear. This Act should be interpreted, as Linn County did to make sure that valid
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claims obtain relief, and the only way to do that is to determine that there is no two tier system. The
Act creates a right to relief from oppressive land use regulations and cause a loss in value, forwhich
the government has two options in granting that relief; either provide just compensation, or waive
the regulations that caused the loss in value. The State’s interpretation of Measure 37 leads to an
absurd result; one which is contra to the plain text and context of the Act and which is contrato the
intent of the voters. Linn County’s decision applies common sense and logic and corectly
implements the purpose and intent of Measure 37.

Applicants’ believe Section 10 further supports the County’s position by providing thatwhere
payment in money is ordered to the present owner of the property, but remains unpaid for aperiod
of 2 years, then waiver again kicks in. Read in context with Sections 1, 3 and 8, what Section 10
tells us is that the substantive provisions of Sections 1 and 3 control. Said another way, a validclaim
for payment in money in an ancestral case is dependant on the acquisition date of the ancestor, not
the present owner. So the ancestral date then is the operative and controlling date. When the money
awarded based on the ancestral date is not paid for 2 years, then the waiver happens automatically.

If the government could simply waive back only to the latest date of acquisition, Section 10
would have no meaning, as the State would never award money damages. In every ancestral case
the State would simply elect a waiver to avoid providing the claimant with any relief whatsoever.
The Act should be interpreted in such a way to recognize the context of the waiver provisions of
Section 8 with the substantive provisions of Sections 1, 2 and 3 as well as Sections 10 and 1.

The State interprets the Act in isolation, picking and choosing text that benefit its position
and ignoring the remainder. That is not an appropriate method under current text and context
interpretative methodology, and should be rejected here in favor of the determinations made by Linn
County in Order No. 2006-084. Looking at the entire Act, the ambiguities should be resolved in
favor of providing relief, not eliminating it.

It is well settled law in Oregon that, for a voter approved ballot measure, it is the voters’
intent, not the drafter’s intent that the relevant inquiry. Ecumenical Ministries v. Oregon State
Lottery Comm'n, 318, Or. At 559 (1994).

Reliance on after-election statements, by the drafter, or anyone else, such as a FAQ page on
the drafter’s website or statements made by the drafter after the election, provide no insight into the
minds of voters when they decided to approve Ballot Measure 37. The primary source for voters’
intent are the statements contained in the voters’ pamphlet. Included in the voters’ pamphletare; 1)
the text of the proposed ballot measure; 2) the Chief Petitioner’s Statement (which states nothing
about a two-tiered system), and; 3) arguments for and against the Ballot Measure.

In fact to the extent that after-election comments are relevant to voters’ intent, the Chief
Petitioner, in a speech regarding this issue said:

(P)philosophically we disagree or we believe that a claim of property right and a
claim the rights that the - that the owner has should be extinguished upon their
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death. However from a political - from a political point of view *** we were afraid
that we would face the argument that if you go back two generations then you***
would have to allow people to use land in the way that grandpa could have done it
when grandpa purchased the property *** We wanted to take that argument away
Jrom the opponents of Measure 37, and they ended up making it anyway***
Emphasis supplied. Exhibit D, page 1, lines 15-23 and page 2, lines 1 and 2.

In other words, even the drafter and Chief Petitioner admit that arguments were made during the
public debate before the election that match exactly Applicants’ interpretation.

The relevant information before the voters prior to the election supports the concept that the
conceived two tiered system was not what the voters thought or believed they would get when they
approved Measure 37. The two tiered system was not even alluded to in either the Ballot Title or
the Explanatory Statement, both important documents in what the voters had in their minds when
they cast their ballots.

Everything in the Ballot Title and arguments in the Voters’ Pamphlet confirm that the voters’
intention was to compensate property owners for any and all decreases in property values resulting
from land use restrictions. The Ballot Title of Measure 37 states:

RESULT OF “YES” VOTE: “Yes” vote requires that governments pay owners, or
forgo enforcement by repealing, changing, not applying restrictions, when certain
land use restrictions reduce owners’ property value.

Nowhere is there mention of any mechanism of a two tiered system.

Arguments in the voters’ pamphlet consistently argue for “compensation” and the reliance
on the value of the property for future income for the family, children and grandchildren. The
argument in favor submitted by Leigh Foxall, Oregon Homeowner’s Association stated, “Ballot
Measure 37 is a family’s first and best line of defense for the protection of their property.” The
argument in favor submitted by Dorothy English stated that “My husband and I purchased or
property in 1953. It was our dream to someday divide the property, give some of it to our children
and grandchildren, and sell the remainder for our retirement.” Another argument in favor submitted
by the Josephine County Farm Bureau stated, “No one should be able to use a legal loophole to take
away your property without compensation. Especially not government.” It is clear from these
arguments that voters were looking for compensation for their family for any restrictions reducing
property values.

In summary, the State’s decision to reset the acquisition date of Applicants’ ownership from
their original purchase date in 1976 to 1996 when the LLC was created is not relevant because the
Applicants’ had already vested the waiver approval granted by Linn County. In addition, the State’s
interpretation of Measure 37 to disregard a family owned LLC, and to reset the acquisition date
based on the deed to the LLC is legally incorrect, and should not be adopted.
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5. Conclusion

The Applicants have provided sufficient legal and factual justification for approval of their
vesting claim. All aspects of state law on vesting are satisfied. All aspects of the county code on
vesting are satisfied here. The lack of State approval of the claim is not relevant and incorrectin any
event. Rural residential dwellings are the highest and best use of the property, and in keeping and
compatible with the surrounding area.

This application for vesting of the right to construct houses on each of the three parcels
should be approved.

DATED this 26th day of April, 2018.
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L4 a ng}:f;’;i '
Wallace W. Lien, OSB #793011
Of Wallace W. Lien, P.C.

Attorney for the Applicants
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WARBANTY DEED
AKD ASSIGNMENT OF LEASES
(DAVID J, BICKEY =xd GAY M. ERCKEY fo
the DAVID AND GAY BICEEY FARMIY LL.C)

NG CH_AHGE

A}fm}y, Oregon 57321

KNOW ALL MEN BY THESE FRESENTS, That DAVID J. HECKEY axd GAY M. HICKEY, and each of them,
hereinafter called Gramtor, for the consideration hereinafier stated, do hereby convey and wanart © DAVID AND GAY
HICKEY FAMILY L.L.C., 2nd Oregoa Hmired liability company, Grantez, and unio said Grantess' heirs, successors and
gxsigns all of Grantor's inferest in thai cevrain real property with the rensments, hereditaments and appurlenances theraunio

belonging or in anywise appertaining, situated in the County of Linn, State of Ozegon, described as follows, to-wit:

ANl of Grantor's interest in and to the following described real property, TOGETHER WITH, all of Grantor's
interest in and 15 any and all leases, and the rents, royaliies, jssues and profits therefrom, pertaining to and
derived from aay or all of the below described real property, or any portion therecf:

SATD REAL PROPERTY BEING MORE PARTICULARLY DE@CKEBED ON EXK—HB‘T “a”
A’I‘TACHED HERE’I‘G AND H‘ICGR?ORATED HEREIN.

. SUBIECT TO All ezscments, cmldmons, resmmans and encumbrances isted as exceptions to tile by the docusmant
by which Grantor received record titie ©o the property; and ali easements, conditions, resirictions, and cnoumbrances
created or suffered by the grantor; and all leases entered into by grauior encumbering the property, if any, whcther ar

_'not of record.

To Have aod to Hold the szme unto the said Grantee and Gramtee's heirs, successors and assigas fovever.

' The frue and actual consideration paid for this transfer, stated in terms of dollers, is $_- . However, te acmal

value given or promised which is the whole consideration.

consideration consists of or includes other property or
ail grarmmatical changes shall .

In construing this dsed and where the context so requires, the singular inchudes the pluraf and
be zmphed to make the provisions hereof apply equally to corporations and to mdmduls
THIS msmumm WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND

USE LAWS AND EEGULATIONS. BEFORE SIGNING OR ACCEFTING THIS INSTRUMENT, THE PERSCN ACQUIRING FEE TITLETO THE

PROPERTY SHOULD CHECK WITH THE APPROFRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USESAND TO

DE‘I'ERM.INE ANY LIMITS ON LAWSUITS AG.A_INS" rARMiNG OR FOREST PRACTICES AS DEFINED IN O&&30.530.
In WIHICS" W!tercof the Grantor has cxccutcd this mstmmem this 2 aay ofﬁ & i
-«m HICEEY / ;
ﬂ"’? M 4 ﬁ,.ézzv

GAYM{ HIC@Y !

STATE OF OREGGN )
ox 7 ss.

County of Lima . )] . o

This instrument was acknowledged before me on /)gmww 07 1996, by DAVID J. HICKEY and

G—AYM HCKEY.
/QZWM W

Nogéry Public for Oregon 1/
commission expires: _ & 1-29 =78

i w')
iy nuf{
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DAVID 3 HICKEY gnd GA& M. BICKEY

DAVID AND CAY EICEE‘V FAMILY L.L.C.
flen:C: \omcmwrwrmcm:msmmmm-:sn FAM:12/9/35]
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EXBIBIT “A»
TO WARRANTY DEED
(DAVID J. FICEEY ard GAY M. HICKEY to
the DAVID AND GAY BICKEY FAMILY L.L.C.)

PARCEL {
That portion of the following described property lying Southerly of Hamilton Creek:
Beginning at a point 26.22 chains West of the Sowtheast cormer of the Donation Land
Claim of John W. Moore and wife, Not. No. 2509, and Claim No. 44 in Township 12
South of Range 1 West of the Willametie Meridian, Linn County, Oregon, said Southeast
Corner being in Scuthwest Quarter of Section 22 in said Township and Range aforesaid,
and ruaning thence MNorth to the North line of said Claim No. 44; thence West to the
Northwest Corner of said Claim No. 44; thence South to a point due West of the place of
begim}i:;g, being the MNorthwest corner of 2 tract of land conveyed by John McKinneyand - =
wife to Jacob Newman on March 4, 1873, by Deed recorded at page 132 of Volume Mof =™ - )
the Deed Records of Lism County, Oregon; thence East to the place of beginning, '

. EXCEPT tract sold to Gerbeart Kieper, et ux, by William H. McPherson, et ux as

conveyed in Book 306, page 329, described as follows: Beginning on the North lineof . .
and East 58.30 chains from the Northwest Comer of the South Half of Section 21, -0 % -~ "
Township 12 South, Range 1 West of the Willamette Meridian in Linn County, Oregon;
thence East 130 feet; thence South 1° West 580 feet, more or less, to the North line of the
L ebanon-Beslin Market Roed; thence Westerly along a curve on said roadway 125 fest,
mote of I5ss, to the East line of land deeded to Kinder Estate to Donald Piper; thence 1.5
North 0° 20" East along said East line 555 feet, more or less, to the point of beginning. -
SAVE AND EXCEPT that portion of the above described tract of Iand lymg within the S

boundaries of public roads and hsghways

Begimming at a 1/2 inch pipe which be:»zs Nar:.h 7° 38" East !60 fee; Erom the Som}wast o
corer of the Jamss Ralston Donation Land Claim No. 49 in Township 12 South, Range 2 o

West of the Willamettc Meridian in Linn County, Oregon; thence North 89° 58° West = "'
420,48 fest to a 1/2 inch pipe; thence North 26° 10" East 100.47 feet to a 122 inch pipe;
- thenee North 15° West 227.04 feet to a 1/2 inch pipe on the South line of Grant Streel;

thence Eastesty following the South }ine of Grant Street 476.2 feet, more or less to 2 point

which bears Nosth 8° 317 East from the place of beginning; !hence Scuth 8" ar Wcst N

271.15 feet more or less o the place ofbf:gmning G Tl

S CYRTE WP CLENTFHICKEVEXBA-LIN FAM; 128%4)

- * EXHIBIT “A”
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BEFORE THE BOARD OF COUNTY COMMISSIONERS

FOR LINN COUNTY
IN THE MATTER OF A MEASURE 37 CLAIM FILED RESOLUTION & ORDER NO. 2006-084
BY DAVID AND GAY HICKEY FAMILY LLC (M 37 Approval)
SEEKING COMPENSATION BASED ON A (M37-145-05) -

REDUCTION IN FAIR MARKET VALUEBY
REGULATION RESTRICTING SUBDIVISION OF A
21.85-ACRE UNIT OF LAND IN THE FARM/FOREST
ZONING DISTRICT INTO FIVE ACRE BUILDABLE
LOTS .
T12S, RIW Section 21, Tax Lot 105

Assessor’s Account # 0355293

COMES NOW, Mr. Steve Michaels the Linn County Planning and Builaing Director, in a regularly scheduI.ed
and duly advertised meeting on.March 1, 2006 and respectfully requests that the Board of County Conunissionerg :
for Linn County (Board) consider a Measure 37 claim as set forth in Exhibit 1, attached heretq; and,

WHEREAS, The Director has filed a recommendation (Exhibit 1) regarding a measure 37 claim for
compensation filed by the cla;nants wherein the Director recommends that the Board approve the claim for David
and Gay Hickey only and in lieu of making payment of compensation, not apply the restrictive land use regulations

and allow the use requested;

WHEREAS, The claim was filed based on Ballot Measure 37, which was approved by Oregon voters on

November 2, 2004,
WHEREAS, Measure 37 was made a part of ORS Chapter 197; and

WHEREAS, Linn County adopted LCC Chapter 225, Measure 37 Claims Compensation Code on December 2,

2004, as a means to implement the provisions of Measure 37; and, now, therefore,

FINDINGS OF FACT - BACKGROUND

The Linn County Board of Commissioners (Board) specifically incorporates the background and general &
Page_.25" of 114

Exhibit = C

——————findin gs—of—facts—sekfo_rﬂr—in‘-the—Bepar-trnentls-CExhibit—I—)"recommendation‘as-the-Board~*s~ﬁndings*of-fa'cta.

LINN GOUNTY, OREGON 2006-05418

COM-M37 iy

cm 1 Sin=7 S.WILSON 03/09/2006 09:56:06 AM
s is a no fee document NO FEE

|

] T

i, Steve Druckcnmmer, County Clerk for Linn
County, Qragon, certify that the instrument
Identifled hereln was recorded In the Clork
records.

steve Druckenmilier - County Clerk




" FINDINGS OF FACT (SPECIFIC TO THE CRITERIA IN LCC 225.500(F)
The Linn County Board of Commissioners (Board) specifically incorporates the findings of fact as to the

specific criteria in LCC 225.500 (F) as set forth in the Department’s recommendation (Exhibit 1) as the Board’s

findings of facts. .
FINDINGS OF FACT (ADDITIONAL)

1. Staff submitted a recommendation pursuant to LCC 225.300(G), wherein staff made the following

recommendations:

a. That the Board recognize the validity of David and Gay M. Hickeys’ Measure 37 claim only;

b. That the Board not apply the applicable current County code regulations:

i, LCC 934.510, Rural Resource Zone area, Width and Depth Development Standards to wit:
the restrictive minimum property size standard is 80 acres and the width and depth difnensions are 800 feet, thereby

enabling the above claimants to apply for subdivision approval to create four at least 5.00 acre parcels;

ii. LCC 933.310 through 933.708 to wit: the decision criteria for siting a dwelling in a resource

zone; and

iii. LCC905 1100 through 905.120 Agridultmal Resource Lands sections of the Comprehensive

Plan

2. That the Board adopt as part of this decision the certain conditions and requirements which are set

forth herein; énd, now, therefore, the Board makes the following

CONCLUSIONS

1. Thatthe {;riteria in LCC Chapter 225.500 (F) have been met.

2. That, based on the Linn County Assessor’s information, because of the restrictive land use regulations

a reduction in fair market value in the amount of $200,190 has resulted. This Board finds that the claimants have

demonstrated that there would Iikely be a reduction in fair market value. The Board finds that claimant may be

entitled to a claim for compensation up to but not to exceed the estimated amount of $193,190. This is a preliminary

estimation of the reduction in fair market value. This estimate is subject to one or more certified appraisals being

conducted establishing the true impact on fair market value.

YT O AN DAY TOY NGOTSTONT
LE\JLSJJAJ.I‘Y A ALY PU‘J-‘-‘/Y AL ITRILY

The Linn County Board of Comumissioners having considered the evidence and deciding that compensation in

e C
Exnibit #.
Resolution and Order 2006-084 Page m:{zil of LS

M37-145-05
David & Gay Hickey Family LLC



an amount yet to be decided is owing now considers as a matter of policy and legislative rule as applied to this claim
whether payment will be maae or whether the restrictive land use regulation complained of will be modified,
removed, or not applied as to the property subject to the claﬁn herein. ;I'he Board notes that funds have not been set
aside for payment of just compensation owed the claimant, and even if such funds had been set aside, such payment
may, in the discretion of the entity enacting the restrictive land use regulation, be waived and a use allowéd the

current owner of the subject property; and, now, therefore, the Linn County Board of Commissioners,

RESOLVES, That compensation owed the claimant not be paid; and

RE.SOLVES, That the land use regulations enacted by Linn County currently codified at LCC 934.510, Icc
933.310 through 933.708 and LCC 905.100 through 905.120 restricting the subdivision and development of the

subject property for the use requested not be applied and that the claimant’s requested use on the subject property be

allowed subject to the followmg terms and condmons
a. ‘T‘l"—’t David and Gay Hickey shall apply and receive approval for septic site evaluations from
the Environmental Health Program for each of the proposed vacant lots prior to the submittal ofa

subdivision application.
b. That the Hickeys are entitled through this action to submit a subdivision application to the
Linn County Planning and Building Department for review and approval. Upon completion of the

subdivision, including compliance with conditions and requirements, the resulting parcels will be

recognized as authorized units of land that are buildable.
¢. That the waiver granted in this decision allowmg the subdivision of tax Iot 105, T12S,RIW,

Section 21 is valid for two (2) years from the date of this decision.

d. Thatto remain buildable beyond the two years provided for in Condition “c” and prior to the
sale of any of the-lots, the final subdivision plat shall be approved and recorded and a septic system

installed on each of the vacant lots no later than March 1, 2008.

e. That, the claimants shall obtain a new road access permit from the Linn County Road
Department. You may contact Chuck Knoll or Mary Price at (541) 967-3919 regarding access

requirements for the subdivision prior to submitting the subdivision application.

£ That when new deeds are recorded for each of the proposed parcels, a covenant shall be

included on the deed binding the landowner, and the landowners successors in interest, from pursuing a

g
Exchihit #W_(;wm

Resolution and Order 2006-084 )
M37-145-05 O
David & Gay Hickey Family LLC rage MDD oofd



claim for relief or cause of action alleging injury from farming or forest practices in the area. The

following is an example of the language the may be used:

Grantees and their heirs, legal representatives, assigns and lessees hereby acknowledge by the
placement of this covenant, or the acceptance and recording of this instrument, that the property
herein described is situated in an Exclusive Farm Use zoning district of Linn County, Oregon. As
such, they may be subjected to common, customary and accepted farm or forest management
activities for the operation of a commercial farm or forest that includes management and
harvesting of agricultural products or timber, disposal of slash, reforestation, application of
chemicals, road construction and maintenance, and any other accepted and customary farmor
forest management activity conducted in accordance with federal and state laws. The above
practices ordinarily and necessarily produce noise, dust, smoke and other types of visual, odor or
noise impacts which grantees accept as normal and necessary farming or forestry management
activities and as part of the risk of siting a residential dwelling in Farm/Forest zoning district.

g. That this Measure 37-claim approval is for David and Gay Hickey only.

h. That the Hickeys acknowledge that the adoption of this order by the Linn County Board of
Commissioners cqpcludes all of his Measure 37 claims for the subject property.

i. Thatthe validitybf this waiver is dependent en, condition upon, and subject to judicial
judgments and legislative enactments. If a court of competent jurisdictio-n determines that any part or the
whole of Measure 37 is invalid, the waiver is invalid to the extent of that determination;

ORDERED, That a copy of this resolution and order without the exhibits be filed in the deed records of Lim

County.

Decided and effecgi,y\e March 1, 2006.
Signed this 3= day of March, 2006.

BOARD OF COUNTY COMMISSIONERS

FOR INNCOUNM
72270 '
Roi U1 ha' ¥n :
* /—_—I‘-
J Wpum issioner . .

Stele Michaels 7

Linn County Planning & Building Director Cliff Wooten, Commissioner

Exhibit #___C-
Resolution and Order 2006-084 [
MITA4S05 Page AL of WY
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“Resolution format pre-approved as to form by
Legal Counsel pursuant to MOU #05-PD-001,

dated June 6, 2005 . .
This pre-approval is void after June 21/2006.

APPROVED AS TO CONTENT & ZERTIFICATION OF
O #0

co NCE WIT /J -001:
ol —
/ Y/ / / L

[Ofﬁcﬁl ’s nam'e] ( [Official’s title]

Resolution and Order 2006-084

M37-145-05
David & Gay Hickey Family LLC

Exhibit # C
Page 12 of (LY
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LINN COUNTY PLANNING AND BUILDING DEPARTMENT

Steve Michaels, Director

Room 114, Linn County Courthouse

PO Box 100, Albany, Oregon 87321
Phone 541-967-3816, 1-800-319-3816
Fax 541-926-2060 www.co.linn.or.us

March 1, 2006

To:  Linn County Board of Commissioners

From: Kathy Krabbe
Re: Measure 37 Claim (M37-145-05) Public Meeting on March 1, 2006

RESOLUTION 2006-084; IN THE MATTER OF A MEASURE 37 CLAIM FILED BY DAVID AND GAY
HICKEY FAMILY L.L.C. SEEKING COMPENSATION BASED ON A REDUCTION IN FAIR MARKET
VALUE BY REGULATIONS RESTRICTING SUBDIVIDING OF A 21.85-ACRE UNIT OF LAND IN
THE FARM/FOREST ZONING DISTRICT INTO FIVE-ACRE BUIDLABLE LOTS THAT CANBE

SOLD.

L Background

David and Gay Hickey Family L.L.C., the property owner, filed a Measure 37 compensation claim (exhibit 1) on
October 26, 2005. The subject property is identified as tax lot 105 on the Linn County Assessor’s map T12S,
R1W, Section 21 and consists of 21.85 acres. It is located on the north side of Berlin Road and at the junction
of Berlin Road and Waterloo Road and abuts the Mallard Creek Golf Course to the east. It is about five miles
east of the city of Lebanon. The current zoning is Farm/Forest with an 80-acre minimum lot size. This
property is vacant land planted in poplar trees. Maps of the subject property are included as exhibit 2

The subject property was created at 21.85 acres at least in 1968, which was prior to zoning in Linn County.
David J. and Gay M. Hickey acquired joint interest in the property on June 4, 1976 by the recording of a Real
Estate Contract from Harold E. Waller and Darwina P. Waller (Vol. 135, Pg. 699). The property was zoned
Agriculture, Residential and Timber (ART) at that time with a 5-acre minimum lot size and dwellings were
allowed outright. A Warranty Deed was subsequently recorded in September 1990 when the contract was
satisfied (Vol. 542, Pg. 453). On December 3, 1990, a new Warranty Déed was recorded from DavidJ. and
Gay M. Hickey to David and Gay Hickey Family L.L.C. (Vol. 843, Pg. 86). Copies of the deeds are included as

exhibit 3.
The Hickeys would like to subdivide tax lot 105 into up to four parcels (each of which would be no less than

five acres), that would become buildable lots that could be sold. This proposal would have been possible
under the ART zoning when the Hickeys acquired an interest in the property in 1976.

The current minimum lot size of 80 acres and the lot width and depth requirement of 800 feet in the FIF zone

do not allow the claimants to apply for subdividing the subject property. Dwellings are not an outrightuse in

the F/F zoning district as they were under the ART zoning district. The Hickeys are asking for a waiver of Linn

County Land Development Code (LCC) 934.510 (D) size, width and depth requirements in the F/F zone, LCC .

933.310 thru 933.780, decision criteria for siting dwellings and LGC 905.300 through 905.330, Farm/FEorﬁsg_ O
XNt #

Lands that contain the sections of the Comprehensive Plan applicable to properties with an F/F .
Comprehensive Plan designation. Pag 6 L} 2., of V]
oL

P o




The Hickeys indicated that the current value of the subject property is $125,000 and without the restrictive
regulations, the value would increase to $500,000. No information was submitted with the claim to -
substantiate these values. Mark Noakes, Linn County Assessor, submitted information that, based on the
2005-2006-tax year, the current real market value of the land only is $116,190 for tax purposes. Ifthe
property were divided into the four proposed lots, the land only value would increase to a total of $310,180 for
tax purposes. The Assessor’s information suggests a value lost of $193,990. The Assessor’s information is

contained in (exhibit 4).
If a Measure 37 waiver were to be granted, the Hickeys could apply for a subdivision to divide the subject
property as proposed. LLC Chapter 926, Subdividing Code, describes the process for subdivisions.

1. 'Findings to Support a Final Decision

" The Board's final decision shall be based upon a record containing facts and findings supporting its
decision [LCC 225-500(F)]. Such facts and findings may include, but are not limited to the following.

A. That the claimant is the current owner of the property.

Finding

David and Gay Hickey Family L.L.C, the claimant, is the current property owner. David J. and
Gay M. Hickey acquired an interest in the subject property by the recording of a Real Estate
Contract in June 1976 (Vol. 135, Pg. 699) and a subsequent Warranty Deed that was recorded

in Sc_—zptember 1990 (Vol. 542, Pg. 453). On December 3, 1990, a new Warranty Deed was
recorded from the Hickeys to the David and Gay Hickey Family L.L.C. (Vol. 843, Pg. 86).

B. That the property complained of is private real property in Linn County.

Finding
The subject property is identified as real property in Linn County (Assessor’s account number
0355293).

That all joint-owners in fee and all less than fee interest holders have been identified and

C.
have signed the claim form demonstrating agreement with claimant’s action.
Finding
Both David and Gay Hickey have signed the Measure 37 Compensation Claim on behalf of the
David and Gay Hickey Family L.L.C. No other public records were found indicating other
interests in the property.
D. What the nature of each interest in the subject property is: of the claimant, and if
applicable, of-joint-owners in fee and less-than-fee interest holders. ,
' Exhibit #
‘ - Page 4 of LU
David L. and Gay M. Hickey are the sole interest holders of the David and Gay Hickey Family
L.L.C. which owns the subject property.
E. That the property was or the properties were legally created. - . BERRE __/ g
e 2828
M37-145-05; David & Gay Hickey
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Finding

The deed records indicate that the subject property was created at 21.85 acres at least in 1968,
which was prior to zoning in Linn County. The subject property qualifies as an authorized unit

of land.

" That the land use regulations supplied by the ciaimant supports claimant’s claim for
compensation and/or by a waiver of a restrictive regulation enacted or enforced within

the time limitations imposed by Measure 37 and this Chapter.

Finding

As stated earlier, David J. and Gay M. Hickey first acquired an interest in the propery in June of
1976. The property was zoned Agriculture, Residential and Timber (ART) at that time with a 5~
acre minimum lot size and dwellings were allowed outright. In the Measure 37 claim, the
Hickeys relied on all land use regulations that went into effect in September of 1980 when the

- property was rezoned from ART to F/F through the current F/F regulations in effect today which

restrict their ability to subdivide their property as proposed. Their Measure 37 was fied October
26, 2005, after Measure 37 went into effect on December 2, 2004 and within the two-year time

limit for submitting applications. ~

That the restriction was caused by either the enactment or the enforcement of that land
use regulation. :

Finding

The restrictions affecting the claimants’ property were enacted in September 1980 when the
property was rezoned from ART to F/F. Dwellings were allowed only thru a conditional use
review on parcels less than 40 acres and, under current regulations, dwellings are still allowed
through a conditional use review, however, the criteria were changed significantly in 1993.

On April 20, 1994, the Linn County Commissioners approved a zone amendment (ZA-1-93/94)
that implemented the changes in 1993 of House Bill 3661 and the Oregon Administrative Rules
(OAR). These changes included the establishment of an 80-acre minimum lot size, and a lot
width and depth standard of 800 feet for the creation of new parcels in the F/F zoning district
and new criteria for siting a dwelling. LCC 905.300 through 905.330, Farm/Forest Lands,
contain the sections of the Comprehensive Plan applicable to properties with an F/F zone
designation. Under the current regulations, the Planning and Building Department cannot
accept an application io subdivide the subject property as proposed and to site dwellings on the
proposed vacant lots. Therefore, the restrictive regulations that do not allow subdividing this
property were therefore enacted and enforced on the subject property and do not allow
dwellings as an outright use were enacted and enforced on this property.

That the restriction complained of had not existed in the land use regulations and had

not been enforced immediately prior to acquisition of the property. C,,
e | Exhibit # '
Finding Page U5 of WU

As evidenced previously, the restrictions complained of had not existed in land use regulations
and had not been enforced prior to acquisition of the property. @m@m@:,/, .
Page 2 g8 28,

M37-145-05; David & Gay Hickey
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That the use alleged to be restricted by the enactment or enforcement, as the case may
be, is provided for in the land use regulation complained of.

Finding

When the zoning was changed to F/F in September of 1980, dwellings were no longer allowed
as an outright use unless the owner had 40 acres and it was being farmed. Current LCC does
not provide for small lot subdivisions in the F/F zoning district. The 80-acre minimum parcel
size and 800-foot width and depth dimensions are found in LCC 934.510. Criteria for dwellings
are found in LCC 933.310 through 933.780 which implements LCC 805.100 through 905.120 of
the Comprehensive Plan. Therefore, the proposed use alleged to be restricted, that is, the
subdividing of a 21.85-acre property into five-acre parcels with dwellings allowed outright is not

provided for in the land use regulations complained of.

That the result of the alleged restrictive enactiment or enforcemen't, as the case may be,
is a reduction of fair market value of the property. :

Finding

The Hickeys indicated that the current value of the subject property is $125,000 and without the
restrictive regulations, the value would increase to $500,000. No information was submitted
with the claim to substantiate these values. Mark Noakes, Linn County Assessor, submitted
information that, based on the 2005-2006 tax year, the current real market value of the land
only is $116,190 for tax purposes. If the property were divided into the four proposed lots, the
land only value would increase to a total of $310,180 for tax purposes. Based on the
Assessor's valuations, one could come to the conclusion that the result of the enactment or
enforcement of new restrictive regulations is a reduction of the fair market value of the subject

property. :
That the value of the reduction in fair market value is $ , which is based on one or
more appraisals, supplied by and reasonably relied on by the claimant.

Finding

The claimants did not submit an appraisal, however, based on the Assessor’s information
related above, the reduction in the fair market value of the land only is $193,990.

That the claim is a valid claim, is not barred and the processing fee has been paid.

Finding

One could conclude from the review to this point that the Hickey's Measure 37 claim for a
waiver of regulations that restrict their ability to subdivide the 21 .85-acre property into four
buildable lots that could be sold is a valid claim. The claim is not barred. The $100.00 ‘ C/

processing fee was paid on October 26, 2006. ﬁxhtﬁﬁ #

Whether the land use regulation complained of is not one or more of the exgﬂﬁﬁmnﬁ DUJ@L
 aliowed by Measure 37 and set forih in LCC 225.150.

, GRhBRE L.

%
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Finding.

The land use regulations that are in effect that restrict the Hickeys from subdividing the subject
property into four lots are not any of the exemptions allowed by Measure 37 and LCC 225.150.
No new land use of the property will occur that might be construed as a public nuisance or a
threat to public health or safety. All of the proposed lots will have to be evaluated for septic
feasibility by the Linn County Environmental Health Program (EHP). Depending onhow the
property is divided, an easement review and approval by the Linn County Planning and Building
Department may be required. The 80-acre minimum parcel size and the 800-foot width
requirements and the decision criteria for siting new dwellings in the F/F zone are not required

in order to comply with any federal law.

N. Whether the land use regulation in question was solely enacted by the county or whether
the regulation is solely, or is also, an enactment by another governmential entity for
which State or Federal laws or rules or requlations may require the County to enforce or

with which the claimant shall comply.

Finding

As the result of a review by the State of the County’s proposed Comprehensive Plan, changes
were implemented in September of 1980 that resulted in the change of zoning on the subject
property from ART to F/F and new regulations that resulted in the need for land use reviews in
order to divide and/or develop property. As outlined previously in this report, the zone
amendment (ZA-1-93/94) that was approved in 1994 implemented new changes in the review
criteria for the resource zones required in House Bill (HB) 3661 that went into affectin
November 1993 and the new Oregon Administrative Rules (OAR) that followed. Therefore, '
these land use regulations in question were not solely enacted by Linn County.

It is not known if the Hickeys have filed a Measure 37 claim with the Oregon Department of
Administrative Services.

Whether the County has or has not taken final action to enact, enforce or apply the land

° use regulation to the property.
Finding
Under the current regulations, the Linn County Planning and Building Department cannot
accept an application to subdivide the Hickey’s property as proposed.

P. Whether the owner is not entitled to compensation under Méasure 37, for a reason other

than those provided herein.

Finding

The review of this claim has not revealed a reason why the Hickeys would not be entitled to

compensation or a waiver. -
Exhibit #__(_

Pageld_) of 1 | U

Conciusion and Recommendation

The Hickeys’ Measure 37 compensation claim filed under the name of David and Gay Hickey Family
L.L.C. qualifies under Section 1 of the Measure. Section 1 states: If a public entity enacts or g@{%ﬁ%s /

2
B 5 mg A4
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a new land use regulation or enforces a land use regulation prior to the effective date of this
amendment that restricls the use of private real property or any interest therein and has the effect of
reducing the fair market value of the property, or any interest therein, then the owner of the property
shall be paid just compensation. Section 8 in Measure 37 allows the governing body to.... modify,
remove, or not to apply the land use regulation or land use regulations to aflow the owner to use the
property for a use permitted at the time the owner acquired the property. '

Based on the findings in Section Il above, it appears that the criteria in LCC Chapter 225.500 (F)(1)
except (f), the requirement for submitting an appraisal, have been met. Information provided by the
Linn County Assessor indicates that the real market value of the four proposed lots is greater than one
21.85-acre parcel. LCC Chapters 225.200(B)(1)(k) and 225.300 (E)(3) discuss the claimant’s burden
of proof with respect to demonstrating a loss of value. However, LCC 225.300(F) states....
Notwithstanding a claimant’s failure to attend, to provide, or to otherwise cooperate with the County in
soliciting claimant’s burden of production and of proof regarding any of the information identified in
subsection (E) of this section, the County may review and act on a claim.

Staff recommends that the Board recognize the Hickeys’ Measure 37 claim and waive the applicable
Linn County Code regulations in LCC 905.300 through 905.330, Farm Forest Lands, of the
Comprehensive Plan, LCC 934.510, Rural Resource Zone size, width and depth development
standards (80-acre minimum lot size and lot width and depth requirement of 800 feet) and 933.310
through 933.780, decision criteria for dwellings in the F/F zone. Waiving these regulations would
enable the Hickeys to apply for a subdivision to divide and develop the subject property as proposed.

If the Board approves the Measure 37 claim, the Board should adopt as part of this decision the
following conditions and.requirements: * :

1. The Hickeys shall apply and receive approval for septic site evaluations from the Environmental
Health Program for each of the proposed vacant lots prior-to the submittal of a subdivision
application.

2. The Hickeys are entitled through this action to submit a subdivision application to the Linn

County Planning and Building Department for review and approval. Upon completion of the
subdivision, including compliance with conditions and requirements, the resulting parcels will be
recognized as authorized units of land that are buildable and can be sold.

3. The waivér granted in this decision allowing the subdivision of tax lot 105, T12S, R1W, Section
21 is valid for two years from the date of this decision.

4. - To remain buildable beyond-the two years provided for in Condition #3 and prior fo the sale of
any of the lots, the final subdivision plat shall be approved and recorded and a septic system
installed on each of the vacant lots no later than February 8, 2008.

The claimants shall obtain a new road access permit from the Linn County Road Department.

5.
You may want to contact Chuck Knoll or Mary Price at (541) 967-3919 regarding access
requirements for the subdivision prior to submitting the application. » o
Exhibit #, -
6. When new deeds are recorded for each of the proposed lots, a covenant shall be iapggge&éﬁ 1 of 1M

eed bi interest, from pursuing

claim for relief or cause of action alleging injury from farming or forest practices in the area. A
copy of the new deeds with the covenant shall be submitted to the Department priorto the
' , B g/

e £ @f _52. & —

the deed binding the landowner, and the landowners successors in

M37-145-05; David & Gay Hickey
6



issuance of building or placement permits. The following is an example of the language that
may be used:

Grantees and their heirs, legal representatives, assigns and lessees hereby acknowledge
by the placement of this covenant, or the acceptance and recording of this instrument,

* that the property herein described is situated in a Farm/Forest Use zoning district of
Linn County, Oregon. As such, they may be subjecied to common, customary and
accepted farm or forest management activities for the operation of a commercial farm or
forest that includes management and harvesting of agricultural products or tinber,
disposal of slash, reforestation, application of chemicals, road construction and
maintenance, and any other accepled and customary farm or forest management activity
conducted in accordance with federal and siate laws. The above practices ordinarily and
necessarily produce noise, dust, smoke and other types of visual, odor or noise impacis
which grantees accept as normal and necessary farming or foresiry management
activities and as part of the risk of siting a residential dwelling in a Farm/Forest use

zoning district.

7. This Measure 37 claim approvél is for David and Gay Hickey only.

8. The Hickeys acknowledge that the adoption of this order by the Linn County Board of
Commissioners concludes all of their Measure 37 claims for the subject property.

9. The validity of this waiver is dependent on, conditioned upon, and subject to judicial judgments
and legislative enactments. If a court of competent jurisdiction determines that any part or the
whole of Measure 37 is invalid, the waiver is invalid to the extent of that determination.

* There is the potential for both county and state approval on a Measure 37 claim. The Oregon

Department of Administrative Services is responsible for accepting Measure 37 claims. Linn County’s
decision on this matter is limited to applicable provisions in the Linn County Land Development Code. -

Exhibit # C_
Page_\{C).of ALY

H
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EXHIBIT1

MEASURE 37 CLAIM (M37-145-05)

¢

 Exhibit #
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r N VL_[LNN COUNTY

0CT 26 2005

i

Appendix1

Measure 37 Compensation Claim for dam- ) [ For offieial use pnly: ,Eg:ng 3 BUIFding
ages because of alleged land nse regulation || D2t claim fled: 101 272 /9 &7 | _S100 paid?fpugsddmerye
. . - LCC chapler 225 provided to Claimunt?E-Yes
cnacted or enforced against my property Deed Aﬁdchcd’ esIno  Appraisal ettached? O ycs,m(
[filed pursnant to M37 & L.CC 225] M37- (% Resalution No. 2005

- PART ONE (Il Claimants must auswer the following gnestions)
Myname: David and Gay Hickey Family, LLC Telephane: (541) 979-7150  Date: September 21, 2005

| Identification of the affected property: T 128 R 1W  Section 21 Tux-lai(s) 105
The date I acquired the property: My wife and | transferred the property into our family LLC in December 23, 1996.

The land use regulation that went into effect afier [ acquired that property that restricts the usc of my Jund: _S€€ below

See below

The date that land usc regulation was cnaclcd D Of enforced [ against my property:

1 can shaw that the current value of my propcrty with the restrictive regulation is: § 125,000.00

[ can show that the value of my pmpcrty without the restrictive regulation would be: § S00;000. L0

My residence is: 36938 Gore Drive, Lebanon, OR 97355

My mailing address (if different from # 4) is: My atiorney: Edward F. Schultz, P.O. Box 667 Albany, OR 87321

Fax: (541) 867-6579 ‘ Email address: ©schuliz@wtlegal.com

Are you the sole owner of the property in #47. l%ycs O no )
Kno O yes

Arg there any other interest holders in your properly such as lease haldefs, sc&urity holders?

If,s0, who? - : o -
The remedy that { seek is: Waiver of if1dnd use regulations back fo the regulations that were in place when | acquired the property

June 14, 1996. The applicable zon.ingfégulaﬁon at that time was ART-5. This allowed 5-acre residential lots which could be soldto

third parties. | ask that all regulations be waived so | may divide the property into 5-acre parcels & sell these properties to third parties.

‘PART TW o {Culy C’Ixmmmis re(;'mg on Fawmily Members negd f answer t!m f 1ilmmng qurestions)

If you ure relyxm_., an .m curhu‘ fumily mnmer, then complete this sectivn: -
The name of the family wember who previously owned my property:_Gay M. chkey and Davnd J. Hickey

Has the property rcmnmcd in your fumﬂy b(.t\vccn lhc Lxmc that furmiy member u«.quxred the property to the time that you sequired

the property? K ycs s no f, not, why?

The date the family member acqum.d the prupcrty is: June 14, 1976

The land usc rogulation that went inte effect afier my family member acquired the property that restricted my family member'suse
of the land: In 1980, the land use regulations changed the zoning on.my property‘from ART-5 to a more restrictive
farm forest zone. When | purchased the propetty, it was eligiblefo be divided into 5-acre lots with the right to sell

to third parfies. Subsequent land use regulation changes have prohibited me from doing that.

The regulution was enacted [ or entorced [ against my family member on what date: September of 1980
[ can shaw that the value of the propc}‘.‘ﬁyﬁ;jmu ovwned by my fumily member and when the restrictive regulation was enacled or

enforeed ngainst the property was §

Eyhihit 4 (/

[T A £ e ngEmC IR Y
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Form Explanation: [n order to assist in the gathering of information and allow space lo answer the questions on page
one of the form, please [ollow (he instructions and answer the following questions on a separate sheet of paper:

1. Ifyouarethe claimant but you are not the sole owner in fee of the property, please name all the joint owners whose
interests add up lo a fee simple interest in your property, Please include all persons who represent all recorded
interests in property, such as co-owners, holders of less than fee simple interests, leaschold owners, lien holders,

and security inlerest holders. (if any).
2. Provide the dates that each of the joint-owners, and other persons ofinterest in your property acquired their inlerest

in your property that you listed.

3. Haveyou provided with this claim, or will you soon provide appraisals that demonstrate a reduction in fair market
value lo your property that was a result ofa land use regulation enacted or enforced by Linn County restricling your

. use of your property? [A yes no

4.  Have you allached lo this claim a copy of your deed ou lhxs properly? 83 yes Dno

. Have you allached o this claim a copies of certifi ed i OE]Syes Kino °

6. Doyou desire that the Board make a decision to allow you a use your property in a cerlain manner (subject lo lhc'
nolices below) in lien of making payment for just compensation? Wyes [Tno SRR

NOTICES
NOTICE: You must undcrstand that other jurisdictions may govern the uses allowed on your property and 1[ 50. xo

b

ueed to file a claim on those other jurisdictions before development IMAY Occur oo your property.

NOTICE: You will be inviled to a conference desecribed in LCC 225.300 (D) where additional information may be
identified which may be needed to assist you in your claim. It is imporlant to understand that unless you provide this
information, the Counly may be unable to properly and adequately. address yourclaun and to assist you in acluevmgyour

objective.

NOTICE: If the dccmon of the Board, in licu of paying just compensation, is to modxfy, rcmove, or not applya
restrictive land use regulation that has reduced the fair market value of claimant’s property the dcvclopment;
under that waiver shall not only be conditioned on the claimant’s obtaining the appropriate decision from other

affected governmental entities, but’ any and all development shall remain subject to all land use regu!ahon
development standards and public health and safety standards exempted by Measure 37, ’ .

’C)?Z/r&@//@ G B[~ R00S

Pr;g Tty O\%cr szgnaé( date Property Owner signature dale Property Owner signature  date h .

f
[y MNe b, 09-2)-0s |
Pro{aer?f Owner smnalure dalé Property Owner signature date Property Owner signalure  date -
(The signatures of all owners of the property/properties are required)

Page 2 of 2 Exhibit #..
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EXHIBIT 3

COPY OF THE REAL ESTATE CONTRACT
AND '
SUBSEQUENT DEEDS
AND
LLC OPERATING AGREEMENT

Exibit s,
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—.NN COUNTY PLANNING AND BU._ JING DEPARTMENT

Steve Michaels, Director

Room 114, Linn County Courthouse

PO Box 100, Albany, Oregon 97321
Phone 541-967-3816, 1-800-319-3816
Fax 541-926-2060 www.co.linn.or.us

NOTICE OF DECISION

April 5, 2007

Hickey Family LLC
David Hickey

PO Box 401
Lebanon,OR 97355

RE: PD06-0203; T12S, R1W, Section 21, Tax lot 105; as the result of a Measure 37 claim approval by Linn
County, the property owner submitted an application for a partition to divide a 21.85 acre unit of land into
three acre parcels: a 6.02 acre parcel, a 5.01 acre parcel and a 12.29 acre parcel. Each parcel would be
entitled to a dwelling as an outright use under the original zoning of Agriculture, Residential and Timber.

The subject property is currently zoned Farm/Forest (F/F).

Dear Mr. Hickey:

The Linn County Planning and Building Department completed review of your partition application on April 4,
2006. Your application was found to comply with the specified decision criteria in Sections 924.200 and
924.210. Preliminary approval has been granted. Final approval will be given once the following requirements

have been met:

A. Pursuant to ORS 92.050 to 92.080 and 209.250, parcels being created that are 10 acres or smaller are
required to be surveyed and monumented and to have a partition plat map prepared within 180 days of
the tentative approval. An extension is available upon written request if one becomes necessary.

Pursuant to ORS 92.050-92.080, a parcel being created that is larger than 10 acres requires the
preparation of a partition plat map. This parcel does not need to be surveyed or monumented but must
include adequate descriptive information to identify the specific parcel being created. The acreage of
each unsurveyed parcel must be shown and the words “unsurveyed” shall be placed in bold letters

adjacent to the parcel number. ' Fxhibit 2 C.

Page..Z\zof WU

The partition plat must include the following:

1. A certificate which indicates whether or not the lands described have been surveyed and shall
indicate that the survey complies with ORS. 92.050-080 and ORS 209.250. It shallinclude a
notation of any monuments which could not be set and for which a reference monument was set;

2. The surveyor’s stamp and the notarized signature of the owner(s) of the land progff™ Il
partitioning;




o

3. The Planning and Building Department’s case file number and a designated space for the
Director, Linn County Planning Department. to indicate when the partition has received final

lanning approval. A designated space for the signature of the Linn County Surveyor and Linn
County Assessor shall also be provided.

The plat map must recejve final approval from the Planning and Building Department. Once approval
has been given, the plat map must be recorded with the Linn County Clerk.

A partition must be approved, platted and recorded before ownership interests in the authorized
parcels are changed.

(drinkable) water prior to the issuance of a placement or building permit. Ifawell is already located on

the property, a copy of the well driller’s log or a copy of a pump test will suffice. A copy of a water
quality test must also be submitted.

1. The all weather driveways must be built

minimum of six inches of crushed rock or crushed gravel. An acceptable alternative base for a
roadbed is six inches of quarry-run rock topped with a minimum of four inches of 1" minus
crushed rock or 1" minus crushed gravel. The access route, including any culverts ang bridges,

reserves the right to require
Oregon Registered Professional Engineer.

3. At least one intervisible turnout every 500 feet shall be provided in any access road.w‘agé%t an C
20 feet wide. The turnout should provide passage space at least 20 feet wide and 40%@8 ot

PD06-0230; Hickey Family LLC
2



4. Roadside ditches must be provided if deemed appropriate by the Linn County Road Department.
Please contact the Linn County Engineer at the Linn County Road Department (967-3919) prior

to construction of the driveway

5. Dead-end driveways over 150 feet in length should provide and maintain a cleared turnaround,
with a turning radius of at least 40 feet, adequate for emergency vehicles.

6. Roadway grades shall not exceed 12 percent.

7. Driveways shall be marked with the resident’s rural address unless the residence is visible from
the County roadway and the address is clearly visible on the residence. Letters or numbers hall
be a minimum of three inches in height and constructed of reflective material.

F. The land owner must sign and record in the deed records for the County, a document binding the
landowner, and the landowner’s successors in interest, from pursuing a claim for relief or cause of action
alleging injury ffom farming or forest practices in the area. Enclosed you will find a form that is
acceptable to the Linn County Recorder or you may include the language of the covenant in the new

deeds for the two one-acre parcels.

Your proposal shall be initiated within 180 days after the date of decision. Please contact Kathy Krabbe,
Associate Planner, at (541) 967-3816, ext. 2360 if questions arise or if we may be of further assistance.

Sin}ggiely,

teve Michaels
Director

cc: Linn County Assessor's Office
Linn County Surveyor’s Office
Linn County Environmental Health Program
Linn County Road Department
Jack Burrell, K & D Engineering

€nc.

C
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After Recording Retum To:
Pave Hickey
-2 _Box 401

Lebandn OR, 97355 -O40)
COVENANT

The following covenant binds the owners and successors in interest to property (identified on the Linn County

Assessor's map as Tax Lot /25, T /Z South, R_{ BA6t\West, Section _Z /) described in the deed
records at MF VOL 843 | PAGE £ of the Linn County Clerks Office:

Grantees and their heirs, legal representatives, assigns and lesseés hereby acknowledge by the
placement of this covenant, or the acceptance and recording of this instrument, that the property
herein described is situated in a Farm/Forest zoning district of Linn County, Oregon. As such, they
may be subjected to common, customary and accepted farm or forest management activities for the
operation of a commercial farm or forest that includes management and harvesting of agricultural
—-preducts-ortimber, disposal of slash, reforestation, application of chemicals, road consiruction and
maintenance, and any other accepted and customary farm or forest management activity conducted
in accordance with federal and state laws. The above practices ordinarily and necessarily produce
noise, dust, smoke and other types of visual, odor or noise impacts which grantees acceptas
normal and necessary farming or forestry management activities and as part of the risk of building a

residential dwelling in a Farm/Forest zoning district.

Signed this Q 4 of

PAVID and &a H,akg
Cpmpqmj

. T O 7 . Nectbo,

pAE T HieKey, mende Cffiy IZa P'/"&Kfij,hﬂmbﬁr

2097

Y Famzfy Li.C-, an &fejon Livited Lz‘a,b{[e'le{t

State of Oregon)
}ss

County of Linn)

This instrument was acknowledged before me on @A’W/@ “5/ G)W 7 , by

DQ"!/IdI \f HléK@U z:n/ld érnu 147 f’/l&(ﬁ/\l
OFFICIAL SEAL BT

;Nztary Pubh% ‘ NANGCY L. MEHR
f;
I ‘/ s

o NOTARY PUBLIG-OREGON
My Commission Expires:
MY COMMISSION EXPIRES APRIL 11,2009 | @@ —— =/ |

COMMISSION ND. 3838889 ¥
& YO

A
:

LINN COUNTY, OREGON 2007-28056

CCR-COV
Cnt=1 Stn=1 COUNTER 12/05/2007 08:35: 58 AM

I yazsaamammm

1, Steve Druckenmiiler, County Cierk for Linn
County, Oregon, ceriify that the instrument
identified herein was recorded in the Clerk
records.

Cdmien T smbrmmmailas ey oimde o PV et
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EVALUATION FOR DETERMINING SITE SUITABILITY

'FOR DEVELOPMENT UTILIZING: SUBSURFACE
SEWAGE DISPOSAL METHODS '

SURFACE FEATURE CONSIDERATIONS
stope (1'/100)_2Mo " s losver, W pbco I
Plants - ,/ A,—,w,( L - - L
"Sf}eaﬁg anﬁ}or drainage ways L ﬁ#%%mMézi_,éﬁééL L o .

—

~ Flood plain

- Mest m1n1mum standard fcr 1nd1v1dua1
waste d1sposa1
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::DRAINFIELD SPECIFICATIONS"

T b’/czéa/
TAQR/A/soJ T/

(@)

=,

2

Legal ADescri'pfl'i on:

System Used For:

Date of Issuance:

Permit Number:

* |[MPORTANT Keep this documenf with your
records. This approval is valid one year from
ddté of issuance. Any changes of approved
plot plan must be made through this office.

I Maximum, Trench Dep?h
1. Comments: ;

Staff use only.
1280  gal Mln

Sep’nc Tonk Co pacny

'Lmear Feet- Drainline Requwed :35

Depth of Drainrock A —
-Type of System / :

(under hﬁ)

Curtain Drain )Yes
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315 SW 4th Ave H H .Phone (541) 967-3821
PO Box 100 Albany, OR 97321 Linn COEllnr:}'},{oE?nF;?‘?ang: 'g;f g_ig{_tahmsewlces Fax(541) 924-6904
' ] Rec #: 1602

REPORT FOR ON-SITE SEWAGE DISPOSAL ID; 393

(Technical Report - This is not a Permit)

Applicant: DAVID HICKEY Map PIN: 12801W21 00105
Site Location: The subject property is Parcel 2 of Partition Plat 2007-118.
Lot Designation: Property Size: 21.85 AC Zoning: FF Sewer Available: (]

System Capacity: l_ 450___, gallons / day lFour (4) bedroom single family dwelling ‘]
This approval is limited to residential strength wastewater.

Existing Tank: NA Test Water-Tightness:
Required Tank Capacities (gallons): Sepﬁc:[ﬁ_qg) ] Dosing:l 500 _J(if needed) Effluent Filter Required: []

System Requirements Initial Disposal Area . Reblacement Disposal Area
System Type: [Tile Dewatering |[Sand Filter or ATT wi Treatment Standard 1]
Min Trench Depth: @ inches [:E inches
Max Trench Depth: inches inches

Sizing Ratio: l 150_] feet/ 150 gallons [ 50 |feet/ 150 gallons
System Criteria: [Soil Group C / high water table |[Treated Effluent ]
Total Trench Length: 450 |feet 150 [feet

Curtain Drain Required: [£]  Min Curtain Drain Depth: [12_‘ inches
Inspection of Syste

m Stakeout Required: Prior to permit issuance

Detailed site-specific plans must be submitted for review and approval before permit is issued.

See attached table of required setbacks. All site developments must adhere to the listed setbacks, or this
report may be invalidated.

System may only be installed when soils are dry, generally June through October. Installation during other
imes of the year may be considered on a case by case basis.

This approval is based on a rural area consideration.

Old approval (1979). New pits evalauted in 2016. ~ IB | ‘

~

WARNINGS:

Any alteration of the natural conditions in the area approved for the on-site system or replacement area may void this approval. Thisapproval
is given on the basis that the lot or parcel described will not be further partitioned or subdivided and that conditions on subject or adjacent
properties have not been altered in any manner which would prohibit issuance of a permit in accordance with O.R.S. 454.605 through 454,755
and Administrative Rules of the Environmental Quality Commission. Any such subdivision, partitioning or alteration may void this report.

This document is a technical report for on-site sewage disposal only. It may be converted to a permit only if, at the time of application, the
sarcel has been found to be compatible with applicable LCDC-Goals. The Statement of Compatibility may be made on the attached fom or its
:quivalent. Authorized Agent approval is required before a construction permit can be issued. This report is valid until an on-site sewage
fisposal system is installed pursuant to a construction permit obtained from Linn County Environmental Health, or until earlier cancellation,
yursuant to Commission rules, with written notice thereof by the Department of Environmental Quality to the owners according to Department
w@or the County Tax records. Subject to the foregoing, this report runs with the land/nﬂ/will autom tic‘ggy benefit subsequent owners.

a

. . 4 ,
h( \f(ﬂ/ / W/Ayyf/ fg/-\f / (F/j///é \ LinnCo.Env%H# .
/ :
Page ok of A\

|

" “(Signature/of Abthorized A;énp/ (Title) Qt’e)_/ (Office)
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Tile Dewatering System Construction

OAR 340-71-315 (2) Construction Requirements:
(a) Field collection drainage tile must be instafledon a uniform

A tile dewatering system is approvable for
sites with a natural outlet above annual high
water, drainable soils, and a slope that does
not exceed 3%. All other requirements for
the system, except depth to groundwater
must be met. )

The depth of the dewatering trench is
dependent on the type of water table on the
site and depth to confining layers. The depth
of the drain media is dependent on the type
and depth of the water table.

Refer below for the required trench and

media depths.

AN R SRR LR URRN
SRR RN
SRRV RSN

soil
backfill

clean
drain
media

media

rigid,
smooth wall, }
verforated 4"

pipe

depth (sls ™

(b)
()
(d)
(e)

(f

(h)

0

0

(k)

v\silt trap
I B . 4
to outlet &

grade of 0.2 to 0.4 feet of fall per 100 feet. The file
drainage trench must be constructed to the minimum depth
required in the approved site evaluation report.

A field collection drainage tile trench must be constructed

at least 12 inches wide.
Maximum drainage tile spacing must be 70 feet center to
center.

The minimum horizontal separation distance between the
drainage tile and absorption facility must be 20 feet.

Field collection drainage tile must be rigid smooth wall
perforated pipe, or other pipe material approved by the
agent, with a minimum diameter of 4 inches. :

Field collection drainage tile must be enveloped in clean
drain media or underdrain media to within at least 30
inches of the soil surface in soils with permanent
groundwater or to within at least 12 inches of the soil
surface in soils with temporary groundwater. Drain media
must be covered with filter fabric, treated building paper or
other non-degradable material approved by the agent.
Outlet tile must be rigid smooth-wall solid PVYC pipe,
meeting or exceeding ASTM Standard D-3034 with a
minimum diameter of 4 inches. A flap gate or rodent guard
may be required by the agent.

A silt trap with a 12 inch minimum diameter must be
installed between the field collection drainage tle and the
outlet pipe unless otherwise authorized by the agent. The
bottom of the silt trap must be at least 12 inches below the
invert of the drainage pipe outlet.

The discharge pipe and tile drainage system are integral
parts of the system, but do not need to meet setback
requirements to property lines, wells, streams, lakes, ponds

or other surface waterbodies.
Before issuing a site evaluation report approving the site,

the agent may require demonstration that a proposed tile
de-watering site can be effectively drained.
The absorption facility must use equal or presstrized

distribution.

dewatering trench

l O

2 | Exhibit #__ &
Page..\(%1 of [\Y
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Tax Reference 12501W21 00105

SITE EVALUATION FIELD WORKSHEET
Evaluator NT

Date 8/2116 Parcel Size 21.85 acres

Soil Matrix Color and Mottling (Notation), % Coarse Fragments, Roots,

Depth Texture
Structure, Layer Limiting Effective Soil Depth, etc.
0-10 SiCL 7.5YR4/2, 4/1; 3 M->F SBK; 3 F roots
Pt [10-24 SiL 7.5YR 4/1; 1 M SBK; <1 M roots
24-36 LS 10YR 4/2 CFs, 7.5 YR 5/6 faint; 1 M SBK; <1 F Roots
36-43 CO Sand 10YR 4/2 CFs; 1 CO SBK; no roots
43-47 VC Sand 10YR 4/2 CFs; 1 CO SBK; no roots
o 47-56 Sand 70YR 4/2 CFs, 5/6 concentrations; massive; no roots
4 56+ Water
0-10 SiCL 7.5YR 4/2, 4/1; 3 M->F SBK; 3 F roots
Pit§y | 10-18 SiL. 7.5YR 4/1; 1 M SBK; <1 M roots
18-30 L 10YR 4/1, 5/6, 3/2; 1 M SBK; <1 F+M roots
30-47 LS 10YR 4/1, 5/6; <1 F roots; massive
47-68 LS 10YR 4/1, 5/6; moist; massive; no roots
68+ Water
Pit ¢
Landscape Notes |
Slope Flat Aspect Flat Groundwater Type Permanent

Other Site Notes

Exhibit #

Page

O of Lkt




SITE EVALUATION FIELD WORKSHEET

Tax Reference 12501W21 00105 Evaluator NT
Date 8/2/16 Parcel Size 21.85 acres

Applicant David Hickey

Soil Matrix Color and Mottling (Notation), % Coarse Fragments, Roots,

Depth Texture
Structure, Layer Limiting Effective Soil Depth, etc.
0-12 SiCL 10YR 3/1;3M->CO SBK; >5 VF+<1 M Roots;
Pitsif¥ | 12-23 SiCL 10YR 3/1, 3/2 organics; 2 M SBK; <1 M roots
7 |23-52 C 10YR 2/1, 3/2; 1 CO SBK; <1 M roots
52-72 LS 10YR 4/1, 5/6; massive; no roots
0-10 SiL. 10YR 2/2; >5 F roots; 2 M->F GR
10-38 Clay 10YR 4+/1, 2/2 films; 3 VC SBK->columnar
PmLf 38-61 Clay 10YR 5/2, 7.5YR 4/6; 1 CO SBK: <1 M roots
61-70 CO Sandy Clay 10YR 5/1 , 7.5Yr 4/6; 1 CO SBK. 50% Mn concretions; noroots
0-11 Sim to pit4
Pith 571 11-41
41-60
60-70
0-16 Sim to pit4
16-40 +7.5YR 4/6 ox
Pt § 20-60
60-70

g

Landscape Notes

Slope flat Aspect flat Groundwater Type Permanent

Other Site Notes
Pits 7 and 8 are similar to pit 6

Exhibit # C- .
Page /"M_Of Wy




K & D ENGINEERING, IN LETTER F TRANSMITIAL

276 N.W. Hickory Street ¢ P.O. Box /25
Albany, OR 97321 116 1

Joe NO

Phene: (541) 928-2583 - ’7/ ze/07 s — /17
FAX: (541) 967-3458 SRR
0 Liwa OaMAD o, Mc‘famm{w( Ff«eﬁ/ '{‘L\ " Sept e Ed@[&@% o1 (
Cocet ﬁ[@w/ga., ' ?Vo osed Poely land 3

.7:4;5 Lsf foS [12-1W-217

728210

WE ARE SENDING YOU [yéched J Under separate cover via the following items:
O Shop drawings [ Prints O Plans O Samples O Specifications
O Copy of letter [0 Change.order o g
COPIES _ DATE NO. DESCRIPTION

| TFwe lgcnfes—»:(?@nc/ [ ¢ %/cgfg\
2 E%[u,@)l;&v\ A'v/)/ coton Ee. for ¥ 1000 /F éﬁ_gsds)

3 | Meap ehiond 29 Yoot Pt / (517" @, Coele 'S

FHESE ARE TRANSMITTED as checked below: ]
Mpproval O Approved as submitted O Resubmit ‘ copies for approval
[ For your use {0 Approved as noted (3 Submit_________ copies for distribution
O As requested [0 Returned fof corrections [0 Return corrected prints
O For re\}iew and comment ]
0 FORBIDS DUE - . ; 0 PRINTS RETURNED AFTER LOAN TOUS

EMARKS

Too test holes  bpve alte been rlcm P Y ensiccm,
cLglgre ved ppeneld oc Shewom d o Qafce/Z‘ '

H” (s !‘/I/ltn M(f,fs{zmc{tm Yoct owr ¢flF u)‘(..f,m<
Yo 1/:(,77‘” ‘I’I/If&-&r el {f RN AS 94'7([ /’/F){m..-. Yﬁbﬁd@/rm‘ﬁdalﬂ(

o 3
0
gt ("ﬁ. £ %
R N
(=
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:z? {?ﬁC@‘/ Pﬂ"/cfﬁ{ 3

: 7 Courthouse, Room 115 § 0 epa of Hea ervices . Phone (541) 967-3821
Sox 100 Albany, OR 57321 Linn @ g::%;gm}:eg:? :Ztan; Proglﬁgrf Fax {541) 926-2060
Rec. #

ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 2
1z 1wWs 2l ey
Block: Lot:

IDENTIEICATION Owner: 17/:‘&/( (’7 Fam, .f7 L&
‘ Subdivision: ‘

C. SITE VISIT

s Site address: []Existing [ Adjacent
e Directions to properiy: Dirve. HU)CII 20 4 Turr: _on Waler leo i?—e«u/
ot ollows sinne Yo Malldnd Cek GolfCoure ; See Vicinky Hag 2 Par

. . Y s TP » . Lall \!Q i
» When will the site be ready for a site visit (test pits in or system uncovered)? . ) ek £

pecify and the site is not ready for

NOTE: A reinspection fee will be assessed if we make a site visit on or after the date you s

inspection.
D. OWNER INFORMATION (print clearly) Eﬁe Holder  []Legal Representative []Contract Purchaser
Name H«‘&K@q #M"lw‘ LLC ( Dﬁze/;&[ f"/;&[(f’/;f 3
Address __ 0. Poox "fé’f' city_Lebav o State P#_ ZipCode 7255
Phone Numiber ( ) 777~ 7150 cell 2™ Phone Number (Werdl 451~ 5090
Fre ,Ae!/faﬁ{ t® : eI ||
Wg {ite, | certify that the information 1 have furnished is correct, and hereby grant the Department of Environmental Quality

—and its authorized agent permission to enier onto the above-described property for the purpose of this application.

S s
7?(; ~ / /L@Er‘s Si re Date -

E. APPLICANT INFORMATION (if not owner)

Relationship to Owner Same. ab O e . ["] Authorization or contract enclosed
Name ' -

Address City. State Zip Code,

Phone Number ( ) " 2™ phone Number ( )

d is correct, and hereby grant the Depariment of Envirenmental Quality

By my signature, | certify that the information | have furnishe
described property for the purpose of this application.

and its authorized agent permission to enter onto the above-

Applicant's Signature Date
DO NOT WRITE IN THIS BOX . DO NOT WRITE IN THIS BOX
ENVIRONMENTAL HEALTH TO / FROM
Receipt # Fee Date Received Received By. Transfer
. LAND USE COMPATIBILITY STATEMENT
Zoning: Legal Lot? Yes___No___ Building Setbacks: Front: Side: Bagk:___ Riparian:___

Flood Plain? Yes____No___ Geohazard? Yes___No___ Land use approved? Yes___No___ Permit#
Please explain why land use is or is not approved. If it is not, what planning process will be required to get approval?

B S S Date_________ﬁx.mmt# C‘/
page” 12 of L11




T Pre  ed Parcel 3

= =z e e
* County Courihouse, Room 115 Linn County Department of Health Services Phone (541) 967-3521
 Albar g : Fax (541) 926-2060
PO Box 100 Albary, O 87321 Environmental Health Program (641)
Rec. #

ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 1

IDENTIFICATION  Owner: _Hiokey Famdy Ll T 12 &l ws:_ 2l T 128

Subdivision: Biock: Lot:
e Current lot size (acres): 2/.85"  Water supply: [ Existing Private [¥] Proposed Private ["] Public
A. PROPOSAL edl
1. What do you want to do on this property?
"~ 1Develop a new homesite [[] Construct a commercial building [1Replace a home
[] Repair a septic system Eﬁ/alua’te site for new septic system [ Remodel a structure

[] Other; explain:

. 2. Will the size or shape of the property change? m/ES [JNO Proposed lot size (acres);__ 3P ae-
Which piece of land are we dealing with here: ("West side®, "Parcel A", efc.) aveeld 3

3. Does this application concern an existing system? []YES [ﬁ’@ Is it failing? [JYES[]NO
What is connected fo the sysitem? :

r J‘Single Family Residence: # of bedrooms:__ [] Additional hardship residence: # of bedrooms:
[] Commercial: Type of business:
Number of shifts: Number of employees per shift: Fixtures (types and numbers of each):

4. What will the system be connected to after,changes to the property are made?
Single Family Residence: # of bedrooms: L)L [T] Additional hardship residence: # of bedrooms:

[[] Commercial: Type of business:
Number of shifts: Number of employees per shift: Fixtures {types and numbers of each):

5. Specnflc Proposal (Tell us what you want to do.)
. i E‘/@[@&j‘@" B D&m%/zq ﬁm/z,zfid&, Py#‘l‘«ef‘
Z?[/f’i wvdes  Weagve 37 . dpet PR ave adadalsle
ak ‘F’Mtr 2 cpectson . -

6. Application Type: E@ Evaluation [[] Construction - Installation Permit
[]Major Alieration Permit . [_] Major Repair Permit [[] Existing System Evaluation []Permit Renewal
[]Minor Alteration Permit [ Minor Repair Permit [] Authorization "] Permit Transfer

B. REQUIRED PLOT PLAN INFORMATION

» The office personnel can provide you with an outline of the propesrty.
= Check each existing or proposed feature below as: NA: not applicable or Shown: on your plot plan and labeled

Required NA/Shown NA/Shown
lﬁ\lame [Z}/]j All wells on property ] E;/Lakes, springs, streams, ditches, etc.
[\ Legal Description ] @/Roads, driveways & parking lots Neighboring water bodies (w/in 1007)
[WNorih arrow [ ] Buildings and fences 1] Eleld drainage tiles
[/ Property Dimensions Septic tanks and drainfields [ ][ Test Pits (w/ distanceto property
[Z/Scale used reas of excavation ("cuts, fills") lipes)
[] Neighboring wells (w/in 100’ of [ ][”] Easements and encumbrances  [] irection of slope
properiy line)
Exfiblt ##__ =

Page 24 of LMLl



P wed Paveel (

(52 100 TRV AP T YL I

gmgfi"g‘;ev s Linn County Department of Health Services Fione gﬁg o7t
S v, TREMS Environmental Health Program
Rec. #

ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 1

IDENTIFICATION ~ Owner:_Hreley Fém.'é, Lle 112 mlws 21 m. 108

Subdivision: Block: Lot:
e Current lot size (acres): 21.85 Water supply: []Existing Private %posed Private [ | Public
A. PROPOSAL well)
1. What do you want to do on this properiy?
" 3 Develop a new homesite [] Construct a commercial building [] Replace a home
[]Repair a septic system Eﬁ/a!ua’te site for new septic system []Remodel a structure

[[] Other; explain:
. 2. Will the size or shape of the property change? [ﬁES [CINO Proposed lot size (acies): 6.02-
Which piece of land are we dealing with here: ("West side”, "Parcel A", etc.) arcel |
3. Does this application concern an existing system? []YES [@ﬁo Is it failing? [JYES[]NO

What is connected to the system?
I 'Single Family Residence: # of bedrooms:__

["1Commercial: Type of business:
Number of shifts: Number of employees per shift:

[[] Additional hardship residence: # of bedrooms:

Fixtures (types and numbers of each):

4. What will the system be connected to afier,changes to the property are made?
IE/ Single Family Residence: # of bedrooms: ‘Z [[] Additional hardship residence: # of bedrooms:

[_]Commercial: Type of business:

Fixdures (types and numbers of each):

Number of shifis:, Number of employees per shift:
5. Speclflc Proposa! (Tell us wh tyou want to do.)
i
‘/4’[("'&/ o 7%/ DM'LJ‘IVZG: 721/17%}(/(/&, Py\)L-'l'G-’\

S S R P 57 Feil Pt ave adellle
al Ve o ‘cpeckion . -

6. Application Type: @é!{valuaﬁon [[] Construction - Installation Permit
[_]Major Alteration Permit . [_] Major Repair Permit [[] Existing System Evaluation [_]Permit Renewal

[[]Minor Alteration Permit [ Minor Repair Permit [T] Authorization []Permit Transfer

B. REQUIRED PLOT PLAN INFORMATION

= The office personnel can provide you with an outline of the property.
e Check each existing or proposed feature below as: NA: not applicable or Shown: on your plot plan and labeled

NA /Shown NA/Shown

Required
Eﬁ\lame [Z]/ [ All wells on property [] ]/Lakes, springs, streams, ditches, etc.
[\A'Legal Description ] Izr Roads, driveways & parking lots  [/] | Neighboring water bodies (w/in 100°)
orth arrow 1] Buildings and fences [ZT [ ] Eield drainage tiles
[AProperty Dimensions : Septic tanks and drainfields (I Test Pits (w/ distance to property
Scale used reas of excavation ("cuts, fills") lines)
[ Neighboring wells (w/in 100’ of  [_][”] Easements and encumbrances [ ] irection of slope
property line) C,
Exhibit #

Page )2 of 1L




va()aged Ceoee |

outomss, Soom 115 ; i Phone (541) 967-3821
py ,,5&., o 100 Albany, 0;1-917321 L‘nn Cog:\%gﬁs::: :Z:;; g?§2§Eches g‘;.i 2541; 026-2060
‘,f"" : Rec. #
4 ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 2
t "
IDENTIEICATION Owner: ‘!—,/, P4 ex Faon, f7 LLe -1 12Zg 1wWe 20 T t9%
Subdivision: Block: Lot:

C. SITE VISIT
o Site address: [ ]Existing [ ] Adjacent
e Directions to property: Drive, Hu-)q 20 - Twrrm  on Waler loo /?—945/
and  follow Signe Yo Mallavd Creck &;o(ﬁfwfca é%'/rom«ﬁ, V%‘”’ Pley

o When will the site be ready for a site visit (test pits in or system uncovered)‘? 4“” (b
NS X PR V> S

. NOTE: A reinspection fee will be assessed if we make a site visit on or after the date you specify and the site is not ready for

inspection.
D. OWNER INFORMATION (print clearly) Eﬁﬂe Holder [ ]Legal Representative [ ]Coniract Purchaser
Name _Hickey Fawmily, LLC />ﬂ,(/(&l Héclcey \
Address _ 0. Poox dor city_Lebavo State L. Zip Code 27258
ad 7’79 7’50 Cel. 2™ Phone Number (e Lf‘;]“ 5090
PBEI’EM&P

. certify that ’:he mformataon l have fumlshed is correct, and hereby grant the Depariment of Environmental Quality
and its authonzed agent pemmission to enier onto the above-described property for the purpose of this application.

WﬂW,‘a&w F-26 ~Ao0E
7%3% 42 @uner's Sighgidre Date -

E. APPLICANT INFORMATION (if not owner)

Relationship to Owner Savme. s O e . ] Authorization or contract enclosed
Name

Address City. State Zip Code

Phone Number ( ) 2" Phone Number ( )

By my signature, | certify that the information | have furnished is correct, and hereby grant the Department of Environmental Quality
and its authorized agent permission 1o enter onto the above-described property for the purpose of this application,

Applicant's Signature Date
DO NOT WRITE IN THIS BOX DO NOT WRITE IN THIS BOX
ENVIRONMENTAL HEALTH TO |/ FROM
Receipt # Fee Date Received Received By, Transfer
. LAND USE COMPATIBILITY STATEMENT
Zoning: Legal Lot? Yes___No____ Building Setbacks: Front: Side: Back: Riparian:______

Flood Plain? Yes____No___ Geohazard? Yes___No____Land use approved’? Yes___No___Permit#
Please explain why land use is or is not approved. If it is not, what planning process will be required to get approval?

Planner signature: Date —~Exhibit # C
Page _)lz_of e




pounly Courthouse, Room 112 Linn County Department of Health Services Phoe (5;‘;%98;‘63321
X any, Environmental Health Program a (541) 926-206
Rec. # 29416

 REPORT OF EVALUATION FOR ON-SITE SEWAGE DISPOSAL

Applicant: HICKEY FAMILY LLC Map PIN: 12501W21 (465
Site Location: The southwest corner of the subject property is 1310 feet west and 600 feet south of the east1/4 corner
of Section 21.

Subdivision: Block: Lot:
Lot Designation: PARCEL 1 Sewer Available: [
System Capacity: gallons /day : Four (4) bedroom single family dwelling

This approval is limited to residential strength wastewater.

] Test Water-Tightness:

Property Size: 21.85 Zoning: FF

Exisiting Tank: @t\ .
Required Tank Capacities (gallons): Septic: Dosing: (if needed) Effluent Filter Required: []

Replacement Disposal Area

Initial Disposal Area

System Requirements

System Type: ISand Filter ! [Sand Filter 7

Min Trench Depth: inches inches

Max Trench Depth: inches [——_2—4_] inches

Sizing Ratio: feet/ 150 galions feet/ 150 gallons

Sizing Criteria: |Sand Filter Effluent | [Sand Filter Effluent
feet

Total Trench Length: feet
Curtain Drain Required: (J  Min Curtain Drain Depth: inches
LPrior to permit issuance |

Inspection of System Stakeout Required:

Detailed site-specific plans must be submitted for review and approval before permit is issued.
See attached table of required setbacks. All site developments must adhere to the listed setbacks, or this

report may be invalidated.
System may only be installed when soils are dry, generally June through October. Installation during other

times of the year may be considered on a case by case basis. A
This site evaluation is for proposed Parcel 1 , the western proposed parcel. The proposed parcel siz is 6.02
EXHIBIT

I 9

WARNINGS: SR
-site system or replacement area may void this approval. This approval

Any alteration of the natural conditions in the area approved for the on
titioned or subdivided and that conditions on subject or adjacent

s given on the basis that the lot or parcel described will not be further par
properties have not been altered in any manner which would prohibit issuance of a permit in accordance with O.R.S. 454.605 through454.755

and Administrative Rules of the Environmental Quality Commission. Any such subdivision, partitioning or alteration may void this Teport.

acres.

This document is a technical report for on-site sewage disposal only. It may be converted to a permit only if, at the time of application, the
parcel has been found to be compatible with applicable LCDC-Goals. The Statement of Compatibility may be made on the attached form or its
equivalent. Authorized Agent approval is required before a construction permit can be issued. This report is valid until an on-site Stwage
disposal system is installed pursuant to a construction permit obtained from Linn County Environmental Health, or until earlier cancellstion,
pursuant to Commission rules, with written notice thereof by the Department of Environmental Quality to the owners according to Department
records or the County Tax records. Subject to the foregoing, this report runs with the land and will autornatically benefit subsequent owners.

h gflll/qm,\/ ¢HS Linn Co. Bny. H2¥MDIt # C’
éM . (Title) (Office) Pagez) ; of _ﬂ_li

(Signature of Authorized Agent)
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\\V

SITE EVALUATION F [ELD WORKSHEET
Tax Reference ///X (S /71’“‘/(7 7 /7[) /& gR l Evaluator }'!i//g L{}\’

= " £ SiE "'.- -
Apphcant: lﬁk (.["7/)/ ﬂ:/j i/ji’:/z ”fA LJZ/? 2 Date S/’.j*/,i}{a Parcel Size n’?/ g(

Foj
v

o . Soil Matrix Color and Mottlmg (Notatxon) % Coarse Fragmenbs. .
Depth . Texture Roots, Structure, Layer Lmutmg Effectwe Soﬂ Depch ete.

i O—-;. Q ]l-/ \bﬁigx Z/Zbo{t ff@bﬁi ){l{\ff{l \ L k../[D‘

Pt [ 1420 5’7(2'[" 9\56§4p Fr YL)C()/’J’ALM T i!",é', ‘f"\/ﬁ@fﬁ
Y A S B ﬁf\ﬁiuﬁu EewWGE Tewlyics o

Bl 55" Lagpatle. CALMASS L, Lpffiﬁ-’ﬂf.-

! ‘rim\ it 9‘ -4 w-«’-'»"

zgimw

viTd

Ve ' ;
0% |91 WAELE YR EP e ]
— ] i V7E NG AOVE T, )
iz |19 =4Y. y/5Y ,J e, zﬂ’( A 1AL 127 B ; /1.5 { iv;‘/ﬂ !3’ A
N r ?‘ ) Fed / a
Y Ay | afie 00 | maciare o A2 0y G Yk &y 77 “ﬁ ‘5;"
§ ’ 77 i 4 _;:
I DET e -
Epr = TEE .
Pit 3 ff/'%ﬁ \ 1A 3&@}, J/ﬂ? .
2 5] ' LV e ..
11N 1 o -
L, ;\i’/\/gﬁff}’v"{ 5{ i
e
Pit 4 - ] ey
] v
Landscape Notes 5 -
Slope : _ _/‘f":;&spect . Groundwater Type .
4 Alse o e 34 P N /’/ [/
dther Site Notes __{ 57, ¥is Y2 pa & st FCCK
i '
SYSTEM SPECIFICATIONS
-~y
pe Systgm: ' Design Flow __ 490 gpd.  Disposal Field Size __ 0D Linear Feot
aitial Y1 M‘p’ "'7 ¥ Q[’ System Sizing ..@_Q.__.JISO g. Max. Depth Absorption Facility (in.) 77%2* 5
,f‘\ Fima - “. o v &
eplacement 'véf i »l Tid Jf System Sizing _'_f:@__llso g. Max. Depth Absorption Facxhty (in) SE-
o f
secial Conditions ___M Mﬂ')i '/lu, ve A Lot %PJ poLk p{; oot T i;f’ pitg 4 T80 (ngp AC -
2
PLOT PLAN ON REVERSE SIDE E},‘h‘br{ #

Page 22__of LIt4
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County Courthouse, Room 115 M % Phone (54 1) 967-3821
PO Box 100 Albany, OR 97321 imn COéJnr:/t')‘{ o%?npe?l?al}’lsgélt(g g,izlr?mserwces rF‘ax (541) 926-206
Rec. # 29417
REPORT OF EVALUATION FOR ON-SITE SEWAGE DISPOSAL
(Techmcal Report - This is not a Permlt) / [_3

Appﬁcant HICKEY FAM!LY LLC ~Map PIN: 12501W21 00’(05'

Site Location: The southwest corner of the subject property (parent parcel) is 1310 feet west and 600 feet sauth of the
east 1/4 corner of Section 21,

Block: Lot:

Subdivision:
Zomng FF Sewer Available: [

Lot Desxgnatton PARCEL 3

System Capacity: - gallons / day Four (4) bedroom smgle famlly dwelling
This approval is limited to residential strength wastewater.

Exnsmng Tank: EJA ] Test Water-Tightness:

Requ‘red Tank Capacttles (gal!ons) Septxc 1000 Dosing: (if needed) Effluent Filter Required: [
Replacement Disposal Area

Property Slze 21 85

System Requirements Initial D!sposal Area

System Type: lStandard- Serial Distribution ] ISand Filter ]

Min Trench Depth: | 24 Jinches inches
Max Trench Depth: inches inches
feet/ 150 gallons l 50 Ifeet/ 150 gallons

] ISoil Group C

Sizing Ratio:
Sizing Criteria: fSoil Group C

Total Trench Length: feet feet

Curtain Drain Required: []  Min Curtain Drain Depth m inches
[Prlor to permit issuance

Inspection of System Stakeout Required:

Detailed site-specific plans must be submitted for review and approval before permit is issued.
See attached table of required setbacks. All site developments must adhere to the listed setbacks, or this

report may be invalidated.
System may only be installed when soils are dry, generally June through October. Installation during other

times of the year may be considered on a case by case basis.
This site evaluation is for proposed Parcel 3, the southeastern proposed parcel. The proposed parcel size is 5

“EXHIBIT

acres.

[0
! WARNINGS:

Any alteration of the natural conditions in the area approved for the on-site system or replacement area may void this approval. This approval
is given on the basis that the lot or parcel described will not be further partitioned or subdivided and that conditions on subject or adjaent
properties have not been altered in any manner which would prohibit issuance of a permit in accordance with O.R.S. 454.605 through454.755
and Administrative Rules of the Environmental Quality Commission. Any such subdivision, partitioning or alteration may void this report.

This document is a technical report for on-site sewage disposal only. It may be converted to a permit only if, at the time of application, the
parcel has been found to be compatible with applicable LCDC-Goals. The Statement of Compatibility may be made on the attached fym or its
equivalent. Authorized Agent approval is required before a coustruction permit can be issued. This report is valid until an on-site sewage
disposal system is installed pursuant to a construction permit obtained from Linn County Environmental Health, or until earlier cancellation,
pursuant to Commission rules, with written notice thereof by the Department of Environmental Quality to the owners according to Department
records or the County Tax records Subject to the foregoing, this report runs with the land and will automaf”CaLLKeneﬁt subsequent owners.

\\//Mﬁkt L\’ﬂﬂlf\/ . | iH 5 ’H—l /7 Linn Co. Eny
/) (Signature of Wuthorized Agent) (Title) (Date) ‘—(O_ﬁ%;ﬁ-@ﬁ_fl‘ Of
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SITE EVALUATION FIELD WORKSHEET

Tax Reference \ : ; el
T . : ~ M
"Apphcant. H’((‘!_ L‘f Ix 73 S !}:' \‘J..,L, \\’L) Date %/A\—/ [/ Parcel Size 07/'1\"/6

o

Evaluator T

Soil Matnx Color and Mottling {Notation), % Coarse Fragments,

Depth Textura . . Roots, Strucl;ure. Layer Limiting Effective. Sﬁ){}l Dfpt:h etc, /
i . ., £ o IC
TN TRy ) , A N l-";lg’{‘
0 = ;)U/ . DO 2D} | [D~K ¥ o (/41?33!
[ Pit1 25 & ey ?5'@»’&‘)%* Fuq . ' :7‘ i Q_f g ".éj“*%g“.aiz
1A b (&) - 1 1o8E7 o et VN GV T
\ 2 : i i al@lm (py#

e
3

@\ L) v ra s/ )
N S

D=y 5L A G EN
Pit 3 Uy =20 (S10( .~ |7, 5"3@/; U*;"f Z
_ \:/E\V(,) LAl \C)ﬂ 4 }f,, i S B
) 1'1";:' 1: Fom | o
048 | Sie
Pim’/ i ’,QPJ Ll B,
"E{Z - );,, C
I il O -
4 Gimdigar 40 3+<] ]
fa;dscape Ngtes ‘\ : . — N .
Hlope . opé %‘% Groundwater Type 7-’3

‘3/ ‘(3),‘; TRER NAUWERIH TS (".»@fl/l,..' A !-7 AL

tther Site Notes _
SYSTEM SPECIFICATIONS ; )
ype System. Design Flow A5 ‘,’\ni ) gpd.’ Dxaposal Field'Size __" f”_f" ' Linear Feat
tial %’J\(" 1 (E (¥ C ~J( (’ ! /\«Q System Sizing |2 ( 150 g. Max. Depth Absorption Facility {in.) pGa g !
=pIacement f‘f g 'T i "‘o/\ System Sizing ._____60_/150 g Max. Depth Absorptlon Facility (in.) "‘7{_‘;7;’{ i A
\

an /\,,. D\/ﬁ’f" AALE.

»ecml Conditions

a4 by




K & D ENGINEERING, If LETVTEL OF TRANSMITTAL

276 N.W. Hickory Street ¢ P.0. Béx 725
Albany, OR 97321 1161

DATE JoB NO
Phone: (541) 928.2583 mmZ/ 4 (a/ 07 s — /17
FAX: (541) 967-3458 s

0 Liun @ou,wlx Em/;fomww» «e»{ H[@ﬂ/‘ﬁf\ - Serte Ed@/&,@?{ oc1(
Co o Howe Froposed Paeels  [p0d 3
Lote Lof 105 [12-1W-217

FE75&2 1
WE ARE SENDING YOU E@ched 3 Under separate cover via the following items:
[1 Shop drawings 1 Prints {J Plans [0 Samples [0 Specifications .
1 Copy of letter [0 Change.order ‘ a
COPIES _ DATE NO. DESCRIPTION

I e M_ﬂ[;cod[ &»;\/PW%/ { A ?zxfcefg\
2 | Enfoot-sn Applicaton B for ¥ 1000 /,%réeﬂ.g%[j)
3 | Map 9chw,m Yoot p-Ts / [T @ Sede ['=2ed

THESE ARE TRANSMITTED as checked below: )
@F/mbjpproval 1 Approved as submitied [0 Resubmit copies for approvat
[ For your use [J Approved as noted [0 Submit______ copies for distribution
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sty Courthouse, Room 115 H ice Phone (541) 967-3821
Linn County Depariment of Health Services P (541) 926-2060

2ox 100 Albany, OR 97321 y
* any, OR 5732 Environmental Health Program
Rec. #

. ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 2
IDENTIEICATION Owner: /7’,‘0/( uL, Faon, | ; LLe 1. 2R 1w 2/ T toy”

Subdivision:

Block: lot:

C. SITE VISIT
e Site address: []Existing [] Adjacent
e Directions to properiy: Drve. Hwy 2o ; Twrnn on Waler leo i'?«é’aef

awdFollow Siang Yo Mallaw Mé?o(p&lbfrél‘ See Vicinily Moy o0 Phcy

. []
o When will the site be ready for a site visit (test pits in or system uncovered)? tall alveng £
T FC WAL 9 |

NOTE: A reinspection fee will be assessed if we make a site visit on or after the date you specify and the site is not ready for

inspection.
D. OWNER INFORMATION (print clearly) . [’]{ﬂe Holder  []Legal Representative [} Coniract Purchaser
Neme_Hickey Family LLC  (Datid Hiclkey )
Address 0. Poox YO / city_Lebanor State & Zip Code _F7 255

Phone Num er(é"ﬂ‘ 979 -7150 C@{(;" o™ phone Number (Wl 4 51— 5090

Phe A&er,cf ) . ;
\_,’By,m;Lsig fire, | cerlify that the information | have furnished is correct, and hereby grant the Department of Environmental Quality

—and its authorized agent permission to enter onto the above-described property for the purpose of this application.
T LN ooy 7-2{— Re0g
ﬁ(; ~ / L@gﬁrs Si re Date -

E. APPLICANT INFORMATION (if not owner)

Relationship to Owner Same. at P71 e ' [] Authorization or contract enclosed
Narme '

Address City. State Zip Code

Phone Number ( ) ' 2™ Phone Number ( )

By my signature, | certify that the information | have furnished is correct, and hereby grant the Department of Envionmental Quality
and its authorized agent permission to enter onto the above-described property for the purpose of this application.

Date
‘ DO NOT WRITE IN THIS BOX
ENVIRONMENTAL HEALTH TO / FROM
Receipt# __ Fee Date Received ReceivedBy____ Transfer
. LAND USE COMPATIBILITY STATEMENT
Zoning: Legal Lot? Yes___No___ Building Setbacks: Front: Side: Back:___ Riparian:____

Flood Plain? Yes___No___ Gechazard? Yes___No___Land use approved? Yes___No___ Permit#
Please explain why land use is or is not approved. If it is not, what planning process will be required to get approval?

Applicant's Signature

DO NOT WRITE IN THIS BOX

Ja
Date Exhibit # 1
Page s \z_of LY
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o ;.”‘4}. z':‘ ?;/egp ; ecl PA} , 3'
Phone (541) 967-3821

“ Gounty Courthouss, Room 115 Linn County Department of Health Services
Albary, OR §732 ) Fax (541) 826-2060
PO Box 100 Albary, OR #7321 Environmental Health Program ax (541)
Res. #

ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 1
T 12 mlw's 2] T j08”

IDENTIFICATION ~ Owner: _Hickey Famely LLc

Subdivision: Block: Lot:
e Current lot size (acres): 21.85"  \Water supply: [] Existing Private [7] Proposed Private [] Public
A. PROPOSAL wedl
1. What do you want to do on this property?
” ] Develop a new homesite [] Construct a commercial building [} Replace a home
[] Repair a septic system Eﬁ/aluate site for new septic system [[1Remodel a structure

["] Other; explain:

. 2. Will the size or shape of the property change? E’ﬁss [JNO Proposed lot size (acres); 5P ac-
Which piece of land are we dealing with here: ("West side”, "Parcel A", eic.) ?M cel 3

3. Does this application concern an exisiing system? []YES @’ﬂo Is it failing? [JYES[NO

Wheat is connecied to the system?
I' Single Family Residence: # of bedrooms:__

] Com.mercia!: Type of business:
Number of shifis: Number of employees per shift: Fixtures (types and numbers of each):

[ Additional hardship residence: # of bedrooms:

4. What will the system be connected to afier,changes to the property are made?
[B/tngle Family Residence: # of bedrooms: L7L [(] Additional hardship residence: # of bedrooms:

[] Commercial: Type of business:

Number of shifts: Number of employees per shift: Fixtures (fypes and numbers of each):
5. Specxflc Proposai (Tell us what you want {o do.)
. ;g i E‘/ﬁ/{“ﬁ/{—’m —Sor DM’LJ] g '7?,(/1 A/?Lz/db PJ/?"?‘)L/@"‘
P& wnder  Weag e 37 st PR ave adadlille
af “F’Mt’.« N Acpeckion . -
6. Application Type: [ﬁéEvaluaﬁon [] Construction - Installation Permit
[} Major Alteration Permit - [ ] Major Repair Permit [] Existing System Evaluation [] Permit Renewal

[]Minor Alteration Permit [ Minor Repair Permit ] Authorization [} Permit Transfer

B. REQUIRED PLOT PLAN INFORMATION

« The office personnel can provide you with an ouiline of the property.
e Check each existing or proposed feature below as: NA: not applicable or Shown: on your plot plan and labeled

Required NA/Shown NA/Shown
[B/Name Ef[] All wells on property ] Eﬂ_akes, springs, sireams, diiches, etc.
A 'Legal Description D]Z)’Roads, driveways & parking lots Neighboring water bodies (w/in 100°)
orth arrow [ ][] Buildings and fences /][] Eield drainage tiles
[AProperty Dimensions Septic tanks and drainfields ] }'_'34l est Pits (w/ distance to property
reas of excavation (“cuts, fills") lipes)

Scale used
[] Neighboring wells (w/in 100’ of [ ][”] Easements and encumbrances [ ] irection of slope C/
| Exhibit #___—

properiy line)
Page 3 ) _of

=
r.“.-




P sed Parcel [

00“"03"3‘6’2‘;‘;?: g Linn County Department of Health Services Prone gﬁg oraael
Vi Environmental Health Program
Rec. #

ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 1
IDENTIFICATION  Owner: _HiokKey Fam«'é,, Lie 112 Rlw's 2] T 108

Subdivision: Block: Lot:
e Current lot size (acres): /-85 Water supply: []Existing Private E@pos&d Private [] Public
A. PROPOSAL well)
1. What do you want to do on this property?
" 1 Develop a new homesite [] Construct a commercial building [[] Replace a home
["]Repair a septic system E{valuaie site for new septic system [ Remodel a structure

[] Other; explain:_
. 2. Will the size or shape of the property change? [@f{ES [CINO Proposed lot size (acfes): 6.02-
Which piece of land are we dealing with here: ("West side”, "Parcel A”, etc.) arcel |
3. Does this application concern an existing system? []YES @’ﬁb Is it failing? [JYES[NO

What is connected to the system?
r _]'Single Family Residence: # of bedrooms;__ [] Additional hardship residence: # of bedrooms:

[1Commerciai: Type of business:
Number of shifts: Number of employees per shift: Fixtures (types and numbers of each):

4. What will the system be connected o after,changes to the property are made?

[E/ Single Family Residence: # of bedrooms: [] Additional hardship residence: # of bedrooms:
[]1 Commercial: Type of business:
Number of shifis: Number of employees per shift: Fixtures (types and numbers of each):

5. Specific Proposal (Tell us what you want to do.)

L S E(/d/[u&/ o ’l%" DMJ‘/.‘/ZC ﬁm#&)”ada PY)L‘#G"‘
Pkﬁ wudes  Weascre ’57 zst PR ave adalidle
ol Fne H/"Qf/':?&{a‘am._— - :

6. Application Type: [EéEvaluaﬁon [] Construction - Installation Permit
["1Major Alteration Permit - [} Major Repair Permit [[] Existing System Evaluation ["1Permit Renewal
{1 Minor Alteration Permit [ ] Minor Repair Permit [ Authorization "] Permit Transfer

B. REQUIRED PLOT PLAN INFORMATION

» The office personnel can provide you with an outline of the property.
» Check each existing or proposed feature below as: NA: not applicable or Shown: on your plot plan and labeled

Required NA/ Shown NA /Shown

[]/Name [Z]/ [] All wells on property ] _’Eﬁ.akes, springs, streams, ditches, etc.

[IA'Legal Description [Z]’ Roads, driveways & parking lots [/} | Neighboring water bodies (w/in 1007)

[ﬁ’ﬂorth arrow ] El’Bmldmgs and fences M Eield drainage tiles

[V Properly Dimensions Septic tanks and drainfields 1 Test Pits (w/ distance to property

[Z]/Scale used eas of excavation (“cuts, fills") lires)

[ "] Neighboring wells (w/in 100" of [ ][] Easements and encumbrances [ ] irection of slope_. | . . &
Exhibit #__

property line) T
Page 52 of
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Pwpﬂged eocef |

Phone (541) 967-3821

AR TR o County Depariment fbentn Services ) o
| ON-SITE SEWAGE DISPOSAL SYSTEM APPLICATION PAGE 2 e
IDENTIFICATION Owner: __i-f¢ k. eq Famly Lie 1 127w 1w 2l .ty
Subdivision: Block: Lot:
C. SITE VISIT

e Site address: [ ] Existing [_] Adjacent
e Directions to properiy: Drove, Hu)c{ 20 4 Twrm  eon Waler loo f?—e@f
wob_bollows_signe Yo Mallavd Cruek Gl Flanne; See Vicinty, Hag 2o Par

o When will the site be ready for a site visit (iest pits in or system uncovered)? Call Galveng <.
T TC  WEAIAL @

NOTE: A reinspection fee will be assessed if we make a site visit on or after the date you specify and the site is not ready for

inspection.
D. OWNER INFORMATION (print clearly) [ﬁe Holder  []Legal Representative [ ]Confract Purchaser
Name _Hickey -?M"lw‘ LLC (Dﬂ//?&/ Héclcey 3
Address _ 0. Poox dor City_L ebavr o State O#._ Zip Code 27 25S

Y1y 979 - 7150 cel!l 2™ Phone Number (Wl HYS1—= 5090

FEEFERRED ( ;

. i —Ceriify that the information | have furnished is correct, and hereby grant the Depariment of Envionmental Quality
and its authorized agent permission to enter onto the above-described property for the purpose of this application.

S P, 26 - 2008
7%‘@% £ Buner's Sighgtdte Date .

E. APPLICANT INFORMATION (if not owner)

Relationship to Owner Save. at Sl e - [[] Authorization or coniract enclosed
Name

Address City State Zip Code

Phone Number ( ) 2" Phone Number ( )

By my signature, | cetiify that the information | have furnished is correct, and hereby grant the Department of Envionmental Quality
and its authorized agent permission to enter onto the above-described property for the purpose of this application.

Applicant's Signature Date
DO NOT WRITE IN THIS BOX DO NOT WRITE IN THIS BOX
ENVIRONMENTAL HEALTH TO / FROM
Receipt # Fee Date Received Received By, Transfer
. LAND USE COMPATIBILITY STATEMENT
Zoning: Legal Lot? Yes___No___ Building Seibacks: Front: Side: Back:___ Riparian:_____

Flood Plain? Yes___No___ Geohazard? Yes___No___Land use approved? Yes___No___ Permit#
Please explain why land use is or is not appraved. If it is not, what planning process will be required to get approval?

Dats exnibit 2 C |
Page 51 of JJL

Planner signature:




ATE OF OREGON :
WATER SUPPLY WELL REPORT
(as requu'ed by ORS 537.765)

Instructxons for completmg this report are on the last page of thls form

194994

TLED. #L

. START CARD #

(1) LAND R : L} Welll szb c_ DP-2159 (9) LOCATIPN OF WELL (legal descrlptmn)
Name AL [ KR4 Kf n : County HYN
Address P. f) Lo 4ol N TaxLot____ {8 5 Lot
City Leganov state ( 2401 Zip 9 /355 Township___{ 2. N @Range { B o) WM
Section _ 24 "' " Vd _NE 14
(2) TYPE OF WORK €] New Well . . -
] Deepening [T] Alteration (repair/recondition) [] Abandonment D Conversion | Lat _—__°_ .. ' . f"eor____ _ . (degrees or decimal)
] Long ____ ° ‘' _Mor__ o . o (degrees or decimal)
(3) DRILL METHOD - é;
¥ Rotary Air [] Rotary Mud D Cable D Auger [] Cable Mud. St{reet Address of Well (or nearest address) vé’}yl& w O
E] Other . . e e e e ( iOond  CREOS
(4) PROPOSED USE . (10) STATIC WATER LEVEL
¥ Domestic [ Community  []Industrial [ Imigation - — ft.below land surface. Date
[JThermal [} Injection 1 Livestock  [] Other ‘ ’ below land surface. Date <} - ‘Q_ -0
(5) BORE HOLE CONSTRUCTION Spemal Corsiraction: [ Yes &1 No. -| Artesian prossure % b. per square inch _ Date
Depth.of Completéd Well | (11) WATER BEARING ZONES »
A s o~
Explosives “Seq [ Yes E No Type Amount Depth at which water was first fourd f i o
.. BORE H(_)LE L SEAL : From To Estimated Flow Rate SWL
Diamefer From . - %o 5 Material  From 3‘:;) Sacks or Pounds - e - S .
(6 | © 149 Hewn s 1499 | 22 Saes s TR =6 M 57
Laucee- RERMEN C‘am&a{” a1 Jeq | 3 s of : : " ‘ =
b {62,
How was se; ced:.. Mg d A [B C D. E :
£] oo i;, . La.0Os O Tgé ” El_f_. ' (12) WELLLOG Ground Efevation
Backfill placed from . i’o f  Material ' «—;—;’ aerial Fgm o SWL
-Gravel placed from._. ft. to ft.  Size of gravel 2] =13 -
? : g (’*Lﬁrqa TAM .., Fi £SO
(6) CASING/LINER ) o c.,&ﬁw- Ao éu! 2@3((- f O £
Diameter From To. Gauge Steel Plastic Welded ‘I‘hr ded | € Aﬁ“f* CeoEN | /2 L 36
Casing: & +|. ey l,ase B .00 & 0O LAY~ é&qw fgeaum 3 ¢ 194
% ' .0 O o O KoLy ~ REbuTt 94 . 196 ,
O o 0o o Basalt s Rue g6 JyR .27
N O O O 0O  |Basad-fesc-Hogo | /Y8 @ 1/62
Liner: . 1 ] ] ] ] B
] — N ) 0 O O 0 _
Drive Shoe used D Insxde E] Outsidg ] None
Final locatiodi of shoe(sy’ G y'
(7) PERFORATIONS/SCREENS g
[J Perforations = Method R R TITRITE: [Ruernmmtmsmntesnprepge S EFy g ] -
U Sc?reens Type — .z’Nfa/t;nal'______ Date Started %”—v’ié’u ? Compieted 6}"42- 707 .
me.. To g;;:. Number Disthieter Te?g:p ¢ Casing Liner _| (unbonded) Water Well Constructor Certification:
. 0 O ) I certify that the work I performed on the construction, deepening, alteration, or
= - - 0O O abandonment of this well is i compliance with Oregon water supply well
= 0 | construction standards. Materials used and information reported above are true to
/ 'D ‘ 0 the best of my knowledge and belief. A
= = O O WWC Number i » ' Date_
(8) WELL TESTS: Minimum testing time is 1 hour
OPump . . [Bailer.  HAr ° []Flowing Artesian Signed ___
Yield gal/min Drawdown Drill stem at Time (bonded) Water Well Constructor Certxf cation .
I accept responsibility for the construction, deepening, alteration, or
= 5SS /] Hudud, abandonment work performed on this well durmg the construction dates reparted
: above. All work performed during this time is in compliance with Oregon water
supply well cpnstruction standards. This report is true to the best of my knowledge
Temperature of water 3 ‘;3, Depth Artesian F low Found and belief.
Was a water ana]ysns done? [J Yes. By whom S . éyL !l C} 7-0 7
Did any strata contain water not suitable for intended use? [ Too little WWC Number -~ o ™ Date g 23
<

[ Salty []Muddy [ 0dor [} Colored [T Other
Depth of strata: _ e e

ORIGINAL ~ WATER RESOURCES DEPARTME

EXHIBIT

,LU,ZW

SECOND cow-g;(sﬁ%ﬁk# 067152004

Signed {
S

UCTOR

]

Page 50> of 1)<
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START CARD

NOTICE OF BEGINNING OF WELL CONSTRUCTION
(as requu'ed by ORS 537 762) ...

This form must be completed and the ongmal mailed or dehvered to the Water Resources Dep fiiaént, 725 Siummer Street NE Suite A,
Salem OR 97301-1271 for all new construction; conversion, alteration, deepening.and abandonments. This original must be mailedor . -
delivered before work is commenced. A $125 fee shall accompany the original for all new well constriction, conversion, and.

deepenings (make checks payable to the Water Resources Department). In addition, the constructor shall provide a Ieglble copy of this
notice to the region office within which the well is being: constructed; converted; ‘aItered*deepened -or abandoned using one of the
following methods: (2) by regular mail no later than three (3) calendar days (72 hours) prior to.comméncement of work; (b) by hand
delivery, during regular office hours before work is commenced; or (c) by FAX before work is commenced. If method (c) is used; a
legible copy of the start card shall also be mailed or delivered to the region office no later. than the day work is commenced. The Water
Resources Commission has authority to impose civil penalties for failure to submit the- reqmred $125 fee with the start card, for failure

to submit the $125 fee i 1n a urnely manner, and for failure to ft\uxnely submit start cards. -

¢S Y
Owner’s name and mailing address: - . i'f}ﬁ i {”“[ e i L
Home - DA ing)
Phone: ( ) L . E O ey BT
Work .. P .o . o . .
Phone: (. )Ci_ ‘7':5’ -Tiso0 ;. - L 2 gna ’jf’ C L GIEDT
Type of work: - Fee : ﬂ New Cﬂnstructmn o . NoFee ] * Alteration (Repair/Recdndition) .
Reqmred, D Conversmn . T T ‘Required: D Abandonment  Orig. Start
g . D » Deepemng Orig. Start- e D CardNeo. - '
S L o CardNo. '

Pfo;ié_séd'Coxmgiencemenf Date:

. . ) = - ) A L . : . . ) !ti K . ’ ’ ' !
_"-Exis’fi’ﬁg' @ell Depth: /08 Dxameter A Ongmal Well 1D. Label Number
}EI Domestlc D Irngatlon = [j"Comfriﬁmty (Pubhc System) D IndustnaI/Commermal

E] Momtonng
TR i A

[:] leestock D Dewatenng [] Thermal -E]‘Ihjectionf - I Other— - {_m [ SR

Proposed Well Locatlon : _ A ‘ '
County L < 9‘35\/, - e TOWIlShlp } Z./ Range R A .'

Lo . S W ;Southq- —Eastt Wes} . _
VA 1/4 ___ Or Latitnde . Longitude:
Street Address of well if not ass1gned nearest address e o /' — ' 2}

' L;f:é’ -"",\U { Vi o} L. (€T

We have read the. back of thlS form and the mfonna;ti’oix} p;owded is accurate to the best of our knowledge. -

7 7 o
A i 3 . VAR ¥/
e { A A }f 7 , ._{

v,

=

Bonded ijter SuppI/ omt?)r Well Con?{ctor Name s .. LicenstNo, -

/\'”"f‘ {ieig Loy
' Company

Owuer/Agent Name e,/

Date Signed

Date Signed

H

OWNER PLEASE NOTE: This is not a water nght appllcatlon. ‘The owner is responsxble for obtammg a water right through
the Water Resources Department, if required.. The Oregon Health Dmsmn reqmres plans to be submltted and approved prior

to constructlon if the well is to be used as a public system,
AR ADDITIONAL IMPORTANT INFORMATION ON BACK.

***************************************************************************************** ¥

THIS COPY TO CUSTOMER E’Xg‘s‘t " Ly

EXHIBIT

[




START CARD

NOTICE OF BEGINNING OF WELL CONSTRUCTION
(as required by ORS 537.762)

This form must be completed and the original mailed or delivered to the Water Resources Department, 725 Summer Street NE Suite A,
Salem OR 97301-1271 for all new construction, conversion, alteration, deepening and abandonments. This original must be mailed or .
delivered before work is commenced. A $125 fee shall accompany the original for all new well construction, conversion, and
deepenings (make checks payable to the Water Resources Department). In addition, the constructor shall provide a legible copy of'this
notice to the region office within which the well is being constructed, converted, altered, deepened, or abandoned using one of the
following methods: (a) by regular mail no later than three (3) calendar days (72 hours) prior to.comméncement of work; (b) by hand
delivery, during regular office hours before work is commenced; or (c) by FAX before work is commenced. If method (c) is used; a
legible copy of the start card shall also be mailed or delivered to.the region office no later than the day work is commenced. The Water
Resources Comrmssmn has authonty to unpose civil penalhes for failure to submit the requu:ed $125 fee with the start card, for failure

Owner’s name and mailing address: sy L.
Home L
Phone: ( ") !
Work — . "
AT - A SIEE e £l Ty
Phone: ()T~ 150 Lfgpns {Re
Type of work: Fee ] New Construction . No Fee [] Alteration (Repair/Recondition)
Required: [ ] Conversion - Required: - [ ] Abandonment Orig. Start
[0 Deepening Orig. Start : S Card No.
Card No.
Proposed Commencement Date: ; e .- . ) ) }
 -Bxisting of Proposed Well Depth: __/ {2 Diameter: % - Original Well LD. Label Number:

Use: [] Monitoring ;,T Domestic [1 Imigation  [[] Community (Public System) [ ] Industria/Commercial

[ ‘Livestock [] Dewatering - [] Thermal  [] Injection - {1 Other— §;%{ {1

Proposed Well Location:

County Limes Township fo Range { . Section .| Tax Lot/ 65
) MW&@ N ,.Mt@\iﬂ@f}

1/4__- 1/4 : Or Latitude Longitude

Street Address of well, if not assigned, nearest address.

i I

We have read the back of thlS form and the mformatmn prowge accurate to the best of our knowledge.
- i

i 7 a —
. - ; - - (l[ A ’ ;(‘ }{ :’I ,"}j {';’?ﬂ
P v : N e - 3 N Y fA ‘L.«.n;-;
” Owner/Agent Name ) , .Bc;;lded W?tzt Supp!' /Momtor Well Constx;qctorName
. N et J e £
Date Signed ‘ Company i Date Signed

OWNER PLEASE NOTE: This is not a water right application. The owner is responsible for obtaining a water right through
the Water Resources Department, if required. The Oregon Health Dmsnon reqmres plans to be submitted and approved prior
to construction if the well is to be used as a public system. o Exhibit # ,C/

| ADDITIONAL IMPORTANT INFORMATION ONBACK. i o A
FHmmm———— FEEREE OREDT TR Fe ) of LU




<1TE OF OREGON
WATER SUPPLY WELL REPORT ~ : = -
(as required by ORS 537.765)

Instructions for compleﬁng this re;;ort are on the last page of this form.

AURSG

199992

WELL ED. #L

START CARD #

'(I)LAND@WPIER Cpb . WelNumber M~ 2157
Name upr Hs’cffu\ :P..L(L
Address B0 Caox 04}

City LERA ;\m.ﬁ sute ( 2¢5%_ 7ip_ 97355

(2) TYPE OF WORK 1 New Well
[l Deepening [] Alteration (repair/recondition) [] Abandonment [} Conversion

(3) BRILL NIETHOD
] Rotary Air [] Rotary Mud E] Cable D Auger {_] Cable Mud-

D Other

®) LOCATI})N OF WELL (legal descnptmn)

County 2. LN

Tax Lot ] 5 Lot

Township ___| N of $Range { Bod W WM
Section __ 2§ - . e M IVE 1/4
fat ___° ¢ “or_ . .. (degrees or decimal
Long __ __° ' _"or____ . - (degreesordecimal

Street Address of Well (or nearest address) f £ r<L!.\; !_(r:w
f & e ant Cecgoas

" Was a water analysis done? [] Yes By whom
Did any strata contain water not suitable for intended use?
[ Salty [IMuddy [JOdor [JColored [] Other
Depth of strata:

[ Too little

(4) PROPOSED USE (10) STATIC WATER LEVEL
4€1 Domestic  [[] Community E] Industrial [] Irrigation - —ftbelow land surface. Date
-[JThermal [ Injection [ Livestock  [[] Other 21 £. below land surface. Date S ~2 18
" Artesi " Ib. per square inch  Date i
(5 BORE HOLE CONSTRUCTION' Special Construction: [] Yes £] No -| S oo an pressure - per S ;
- popth of Completed Well et _f ; (11) WATER BEARING ZONES _
xplosives use es £l No Type Amount Depth at which water was first found i 19
BORE HOLE SEAL ; From To Estimated Flow Rate ~ SWL
Diameter From To l Material From To Sacks or Pounds - : : -,
S0 Lo 149 Peawk |6 49 |29 seces WS THA Bo fom | 1
{ianner- RESMEn Cone=l |aq &9 2SS Y T
" g% L2, ,
How ‘was seidl p placed “Mgthi D A [ Oc {Ip OE ; _ AR
] Othor. eteze g}gv \ T Bemi & (1) WELLLOG . Ground Efevation
Backfill placed from fi.t ft.  Material o g;tem! From .4T° SWL
, . 3 £
-Gravel pAlar.ed from. ?.to — ft. Sizeof gl'anal {"5;:4‘3; == H?:" - 7 oD
(6) CASING/LINER , LA PP u&l 28k =) £2
Diaeter From  To. Gauge Steel Plastic Welded Threaded f’ £6) "{ o uh}.\i 4 _il L3 é}
Casing: +4 oYy lase B O #E O CLA M= Ars JRE0wn 2 |5
‘ ' O O O O Feol v~ FRLaeT O ETA ]
O o O 0 Rasar~ jeue 96 [IGR 2
. 0o 0O 0O 0O RAT - Feuc - Hagd £88 | F62
Liner: 0 [} ] 0 .
o O o O -
Drive Shoe used [] Inside E Ouitside [1 None
Final location of shoe(s) i "§
(7) PERFORATIONS/SCREENS -
[ Perforations Method /""r . :
{1 Screens Type ooMaterial Date Started ~26-67 Completed 9-RFOF
From To ::;: Number Riaffieter Tel;lz[;ipe Casing Liner (unbonded) Water Well Constructor Certification
| 0 I certify that the work I performed on the construction, deepening, alteration, or
v O m abandonment of this well is in compliance with Oregon water supply well
- = 0 0 construction standards. Materials used and informatios reported above are true to
P O o the best of my knowledge and belief.
e O O | wwcNumber Date
(8) WELL TESTS: Minimum testing time is 1 hour N
O Pump O Bmler E Air [ Flowing Artesian Signed
Yield gal/min Drawdown Drill stem at Time (honded) Water Well Constructor Certification
- I accept responsibility for the construction, deepening, alteration, or
et 1S5S P i abandonment work performed on this well during the copstruction dates reported
above. All work performed during this time is in compliance with Oregon water
— s & supply well construction standards. This report is trueto the best of my knowledge
Temperature of water __ =7 4§ .. Depth Artesian Flow Found and belief.

Z™ Date £ Tiii ‘7~

A -

7 Bt # =

ér[

4" a"t-j{‘.

WWC Number "

RO )

Signed |

Py o
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~TE OF OREGON
WATER SUPPLY WELL REPORT
(as required by ORS 537.765)

Instructions for combleﬁng this report are on the last page of this form.

/ELLLD.#L GirRsg
sTARTCARD#__ ] 949920

(DLAND QWNER | | . Well Nyanber 02157
Name ‘:‘u_)(‘ { "IC;’II"L« ch.

Address P Pox 4B

City Leaasis:ss State £ Jri3isad  Zip QAISS

(2) TYPE OF WORK £ New Well
[] Deepening [} Alteration (repair/recondition) [ ] Abandonment [ Conversion

(3) DRILL METHOD
‘] Rotary Air [[] Rotary Mud [] Cable [] Auger [] Cable Mud-
[J Other

(9) LOCATION OF WELL (legal description)

County PN

Tax Lot o %’ Lot

Township [2 N qg_JRange { Bod W WM
Section__ 2 | SEe V4 {YE 1/4
Lat __ ¢ ‘' _tor___ __ o . (degrees or decimal)
Lopg ____° ' Mo __ . (degrees or decimal)

- 8
F-'.“x:l.m; e

gricay

Street Address of Well (or nearest address)
{ Sl

(4) PROPOSED USE (10) STATIC WATER LEVEL
‘¥l Domestic [] Community [JIndustrial [ Imigation - —ft below land surface. Date
(] Thermal [ Injection [ Livestock  [] Other =21 fi. below land surface. Date_ <} -2 71-ofY
" Artesi Ib. inch Date
(5) BORE HOLE CONS;I‘RUCTION Special Construction: [ Yes [£]No -| /ATeSian pressure persanae
Depth of Completed Well _{ 2. 1. (11) WATER BEARING ZONES
! P F
Explosives used: [[] Yes £l No Type Amount Depth at which water was first found {5
BORE HOLE SEAL : From To Estimated Flow Rate  SWL
Diameter From To l’A' Material From To  Sacks or Pounds : e ,
i & 49 Flewenr |0 949 |22 Sexes TS R TN AGT 5]
-— Y ‘ 3 s ] ¥ 3 A L85 { e |
Llngee@ - REAmen CowmesT Q1 Jeb 2 ~wees o ’ )
" a4 {54
H d placed: M th d A B C D E .
é’ ‘:'):Z:f <t f S vy SN DOa Oe O EL, _,[,D (12) WELL LOG Ground Elevation
Backfill placed from f.t f&  Material /) (gMatenal From lTo SWL
R . ; o J
Gravel placed from fto f.  Size of gravel AL T A . : 7 X
(6) CASING/LINER ClAgs Fpawn e Pock e L2
. = o = . =7
Diameter From To Gauge Steel Plastic Welded Threaded (v~ 370 “"’.H £ st E:r‘
Casing: & +§ licy LLase £ O & 0 LARY~ ARAw [E80wn Ed4 74
: . o o O O KOs - 13.&\. «Tht Iy Th .
O 0O 0O 0 Basait - 7% ue G&_ |IYR =21
. O O o O B ASAUT - ﬁ?e & - faes AHE f£9,
Liner: O O 0 d :
o oo o O
Drive Shoe used [[] Inside El Outside [] None
Final location of shoe(s) 15 ‘§
(7) PERFORATIONS/SCREENS L
[ Perforations Method el
i ~ <3 T
[1 Screens Type " Material Date Started 4~ 2L-LF Completed Y 2T
From To S::: Number Diatieter Tel;/z[:pe Casing Liner (unbonded) Water Well Constructor Certification
> 0 O 1 certify that the work I performed on the construction, deepening, alteration, or
e B 0 0 abandonment of this well is in compliance with Oregon water supply well
=T O o construction standards. Materials used and information reported above are true to
= the best of my knowledge and belief..
L O O
= O 0O | wwcNumber Date
(8) WELL TESTS: Minimum testing time is 1 hour .
[ Pump [ Bailer ‘& Air [} Flowing An:esxan Signed
Yield gal/min Drawdown Drill stem at Time (bonded) Water Well Constructor Certification
1 accept responsibility for the construction, deepening, alteration, or
T2 155 ;] bioud abandonment work performed on this well during the construction dates reported
above. All work performéd during this time is in compliance with Oregon water
/. supply well construction standards. This report is trueto the best of my knowledge
Temperature of water ___> i Depth Artesian F low Found - | and belief.
Was a water analysis done? [] Yes By whom : A é,hl c}s I3V f?
Did any strata contain water not suitable for intended use? [1 Too little WWC Number _- A% { o Dateg s
[ Salty [IMuddy [1Odor [ Colored []Other s i Fiof s i/l
ty 'y . R [,x-"-.,/ (% R Al [y
Depth of strata: Signed é-k__. e T B At ;.7* 4

ORIGINAL — WATER RESOURCES DEPARTMENT

- FIRST COPY — CONSTRUCTOR

SECOND COPY ~CUSTOMER /" 06/1672004

Exhibit #___ L
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Right-of-Way Encroachment Permit
Routing & Processing Checklist

ACCESS PERMIT

Not for public street

Permit Clerk — Entered in database PermitNo. 07- 19¢7
check that fee is paid and give flagging
materials to applicant

KM Right-of-Way — Site map printed and attached
Permit Clerk — Send Copy to Planning for review

Road Supervisor - Reviewed District __Lebanon

ii:ﬂ%& Operations Manager
U

- QEngineering— Reviewed

Permit Clerk — Complete database entry and print / add attachments

[ ] Roadmaster - Review and sign

Permit Clerk — Mail completed permit / copy to Road Supervisor and File

[:l Permit Clerk — Update “final” status of permit in database after work completed

Note:
e Permit Comments shall at a minimum include; culvert type (M294 — Type
“S”{not ADS N12}), size, and length if required, paving if required, and “Contact
road supervisor for final inspection when work is completed”

e Attachments shall include Driveway Approach standard drawing (for private
access) and standard provisions.

e Applicant is mailed completed permit form and attachments.

¢ Road Supervisor receives copy of permit form and site map and returns both to
office after final inspection.

e Copy of permit form, application form, and checklist are retained in road file,
permit form is replaced with “finaled” copy and checklist is removed.

" EXHIBIT

S e |
page G2 of LILL B



Right-of-Way Encroachment Permit L 07-1987

Pursuant to LCC chapter 690 and ORS chapter 374 S

'Lin_n County Road Department _ Permit No.

MO
|
3
|

Permit Type: ACC&S‘S, New
Account Number:4273 Hickey, David Contact: Same
P.O. Box 401 Phone: (541) 979-7150
Lebanon, OR 97355- Fax:  (541)451-3603
Email:
Road: 0020B - BERLIN RD Permit Fee: $30.00

Location:  TI2S, RIW, SECTION 21, TAX LOT: 105

Description: INSTALL NEW PRIVATE ACCESS ROADWAY TO SERVE THREE NEW RESIDENTIAL LOTS
FOR M37.

Comments: SEE SPECIAL PROVISIONS.

CONTACT ROAD SUPERVISOR FOR FINAL INSPECTION WHEN WORK IS COMPLETED.

Additional Special Provisions Attached: &  Standard Drawings Attached: [

Road List:

By signing below, Permittee agrees to comply with all comments, special provisions, and standard drawings contained herein or
aftached. Permittee also agrees to comply with the Linn County Road Department Right-of-Way Encroachment Permit Standard
Provisions, revised 2/24/2004, which by this reference is made a part of this permit. Copies of Standard Provisions are avajlable
on-line at www.co.linn.or.us/Roads or may be obtained by contacting the Linn County Road Department at the address listed
below. Permittee must keep a copy of this permit on site while work is being performed.

This permit Is not valid unless signed by the Permittee. Call Linn County Road Departrent at the number below two business
days prior to start of work.

Accepted By (Permittee): Date:

ATTENTION: Call Before You Dig! Oregon law requires you to follow rules adopted by the Oregon Utility Notification Center. Those rules
are set forth in OAR 952-001-0010 through OAR 952-001-0090. You may obtain copies of the rules by calling the center. Note: the
telephone number for the Oregon Utility Notification Center is (800) 332-2344

Final Insp By: ;2‘—37
| = ~  Date: 5/30/2007

Date: Approved By:

LINN COUNTY ROAD DEPARTMENT - 3010 FERRY STREET SW - ALBANY, OREGON 97322
TELEPHONE: (541) 967-3919 FAX: (541) 924-0202
Printed: 5/30/2007 12:46:18 PM C/

www.co.linn.or.us/Roads
. FdWOR P LN
A TR #—
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Right-of-Way Encroachment Permit [ 07-1987 Jf

Pursuant to LCC chapter 690 and ORS chapter 374

Linn County Road Department | PermitNo,

Special Provisions

This permit is being issued for a new access to provide access and driveway to a new lot. The access
when constructed will provide an access to two additional lots. A separate access permit shall be required
when structures are constructed on these lots. Only one access to Berlin Road shall be allowed for these
three lots. The following conditions shall apply:

1. County Road Access: The access shall be constructed to meet the Linn County Road Department Right

- of Way Encroachment Permit Standard Provisions and Linn County Code 935. The driveway access shall
be paved a minimum width of 12 feet (and not to exceed 22 feet wide) and connect to the paved edge of
the county road with a 10 foot radiuses. The length of the paved access shall be a distance of 15 feet back
from the paved edge of Berlin Road. The paved surface shall be supported by road base that is
constructed 2 feet wider than the asphalt surface with a minimum of 6 inches of quarry rock and topped
with 6 inches of one inch minus crushed rock.

2. Driveway: The private road and driveway shall be built and maintained according to the minimum
requirements of Linn County Code 935.200. Minimum road and driveway width shall be 12 feet and
constructed with a minimum of six inches of compacted quarry run rock and topped with a minimum of 6
inches of compacted one inch minus crushed rock. The driveway shall be capable of supporting £r0ss
vehicle weights of 50,000 pounds during all times of the year. The driveway shall be provided withan
unobstructed vertical clearance of at least 13 feet 6 inches, and an unobstructed horizontal clearance of 20
feet and a minimum curve radius of 48 feet. If the driveway is longer than 150 feet from the County Road
then a 40 foot radius turnaround as measured from the center of the road or a hammerhead turnaround
with equivalent dimensions of 70 feet long by 20 feet wide with 10 foot turning radiuses at the comers
shall be placed within 150 feet of the structure to provide access for emergency vehicles. If the driveway
is longer than 500 feet, then the road must be widened to 20 feet for a distance of 40 feet every 500 feet to

provide turnouts.

3. Drainage: The access shall have a minimum of 26 feet of 15 inch diameter M294-Type S plastic
culvert or Class V concrete culvert installed in the bottom of the existing county ditch so the end of the
culvert extends a minimum two feet beyond the road base. The ditch shall be cleaned out prior to
installing the culvert to provide an even flow line. The culvert shall be backfilled with compacted one

inch minus crushed rock.

LINN COUNTY ROAD DEPARTMENT - 3010 FERRY STREET SW - ALBANY, OREGON 97322
TELEPHONE: (541) 967-3919 FAX: (541) 924-0202
Printed: §/30/2007 12:46:13 PM

www.co.linn.or.us/Roads
Teslatte 18
LANLAL 7#7’“
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Avcts Toint 1o |

LINN COUNTY ROAD DEPARTMENT

3010 FERRY STREET SW, ALBANY, OREGON, 97322
TELEPHONE: (541) 967-3919 FAX: (541) 924-0202
www.co.finn.or.us/Roads

APPLICAT!ON FOR RIGHT-OF-WAY ENCROACHMENT

APPLICANT
NAME:
DAVID HIcK EY
ADDRESS: PHONE: ~ G189 =~ 7150 (2l
FO Box o) §5(- b@gafu/) )
FAX:
Lebagnent, OR 7255 1g1- 3003
i EMAIL:
"NAWIE OF CONTACT PERSON: ‘
DAVE. Hick EY
DESCRIPTION & LOCATION OF WORK
{CHECK ALL THAT APPLY) .
B~ ACCESS (indicate type and use below) Upgrade-gecs s o resuere Hee ( We o el '45@@5-‘5.,
)2( NEW MODIFICATION [0 CHANGE OF USE 00 PUBLIC STREET
0 UTILITY (describe below and attach drawings)
O PUBLIC 01 PRIVATE [0 UNDERGROUND {1 OVERHEAD

[0 ROAD IMPROVEMENT (indicate purpose below and attach plans)

01 OTHER (sign, shelter, stock guard, landscaping, etc. describe below)
BRIEF DESCRIPTION OF WORK TO BE PERFORMED {facilities to be Installed): / n N

Access +o Farce/ Klo- &J[ A p@m/ﬁncf
PQY')LI"]L\GM ,:e',{' L rean atﬁu—vl%k{ ?/(/?mflrﬂé) DF"/P'}'

couuw/Rffne::féAﬂéc;Kls/safé 4a£§5 #7/‘0[/1 d/#""cbffl M
Ber/iv Roas (ME- 20- A\

TOWNSHIP, RANGE, AND SECTION (INCLUDE TAXLOT AND SITE ADDRESS IF APPLICABLE): )

Map 12~ 1wl- 2]  Tuxc lob®® 05 (o feldesc

/[ DEPARWHENT USE ONLY

DATE RECVD: 4 BY: ‘
May 10, 2007 Kodie X ATTACHMENTS | FEEPAD $_30.00

DIST SUPVSR: DATE: OFSTENG: DATE: / / PERNIT NO:
oo s | 5oi5-07 CHF 5> v [ | o1-1ag7
GOMMENTS (CULVERT TYPE, SIZE, LENGTH, ETCY ]

Weeds Yo hape 181 cotvers  back Ell)ed w1iTh l 0 _ar %, -0 Pock © ;wﬁw
PLANNING, REVIEWED BY (ACCESS PERMITS ONLY}: DATE:

COMMENTS:
:M,mMuM B’OH ULCelS uuh [olf?’i@yu/[m Ag-tin To M/I/wmm Q—G’Zrﬁaa/ u/rf.r/ﬂf\

GeCess To Be Paved ATehes way be weded on Arifieway

Revised 3-30-2004 C\,
LAk oHoly 5,00 ok i



SPECIAL PERMIT CONDITIONS FOR PERMIT NO 07-1987
County Road - Berlin Road

This permit is being issued for a new access to provide access and driveway to a new lot. The
access when constructed will provide an access to two additional lots. A separate access permit will
be required when structures are constructed on these lots. Only one access to Berlin Road will be
allowed for these three lots. The following conditions shall apply:

1. County Road Access: The access shall be constructed to meet the Linn County Road
Department Right of Way Encroachment Permit Standard Provisions and Linn County Code 935.
The driveway access shall be paved a minimum width of 12 feet (and not to exceed 22 feet wide)
and connect to the paved edge of the county raad with a 10 ft radius. The length of the paved
access shall be a distance of 15 feet back from the paved edge of the Berlin Road. The paved
surface shall be supported by road base that is constructed 2 feet wider than the asphalt surface
with a minimum of 6 inches of quarry rock and topped with 6 inches of one inch minus crushed
rock.

2. Driveway: The private road and driveway shall be built and maintained according to the
minimum requirements of Linn County Code 935.200. Minimum road and driveway width shall
be 12 feet and constructed with a minimum of six inches of compacted quarry run rock and
topped with a minimum of 6 inches of compacted one inch minus crushed rock. The driveway
shall be capable of supporting gross vehicle weights of 50,000 pounds during all times of the
year. The driveway shall be provided with an unobstructed vertical clearance of at least 13 feet
6 inches, and an unobstructed horizontal clearance of 20 feet and a minimum curve radius of 48
feet. If the driveway is longer than 150 feet from the County Road then a 40 foot radius
turnaround as measured from the center of the road or a hammerhead tumaround with
equivalent dimensions of 70 feet long by 20 feet wide with 10 foot turning radiuses at the corners
shall be placed within 150 feet of the structure to provide access for emergency vehicles. If the
driveway is longer than 500 feet, then the road must be widened to 20 feet for a distance of 40
feet every 500 feet to provide turnouts.

3. Drainage: The access shall have a minimum of 26 feet of 15 inch diameter M294-Type S plastic
culvert or Class V concrete culvert installed in the bottom of the existing county ditch so the end
of the culvert extends a minimum two feet beyond the road base. The ditch shall be cleaned out
prior to installing the culvert to provide an even flow line. The culvert shall be backfilled with

compacted one inch minus crushed rock.

Oz

K:\Access Permits\2007\Access Permit Condtions 07-1987.doc Fxhibit # C;__w
Pagei\(’\\\\‘s of LY
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LINN COUNTY PLANNING AND BUILDING DEPARTMENT

Steve Michaels, Director

Room 114, Linn County Courthouse

PO Box 100, Albany, Oregon 97321
Phone 541-967-3816, 1-800-319-3816
Fax 541-926-2060 www.co.linn.or.us

NOTICE OF DECISION

April 5, 2007

Hickey Family LLC
David Hickey

PO Box 401
Lebanon,OR 97355

RE: PD06-0203; T12S, R1W, Section 21, Tax lot 105: as the result of a Measure 37 claim approval by Linn
County, the property owner submitted an application for a partition to divide a 21.85 acre unitof land into
three acre parcels: a 6.02 acre parcel, a 5.01 acre parcel and a 12.29 acre parcel. Each parcel would be

entitled to a dwelling as an outright use under the original zoning of Agriculture, Residential and Timber,

The subject property is currently zoned Farm/Forest (F/F).

Dear Mr. Hickey:

The Linn County Planning and Building Department completed review of your partition application on April 4,
2006. Your application was found to comply with the specified decision criteria in Sections 924.200 and
924.210. Preliminary approval has been granted. Final approval will be given once the following requirements

have been met:

A. Pursuant to ORS 92.050 to 92.080 and 209.250, parcels being created that are 10 acres or smaller are
required to be surveyed and monumented and to have a partition plat map prepared within 180 days of
the tentative approval. An extension is available upon written request if one becomes necessary.
Pursuant to ORS 92.050-92.080, a parcel being created that is larger than 10 acres requires the
preparation of a partition plat map. This parcel does not need to be surveyed or monumented but must
include adequate descriptive information to identify the specific parcel being created. The acreage of
each unsurveyed parcel must be shown and the words “unsurveyed” shall be placed in bold letters

adjacent to the parcel number.

The partition plat must include the following:

1. A certificate which indicates whether or not the lands described have been surveyed and shall
indicate that the survey complies with ORS. 92.050-080 and ORS 209.250. It shallinclude a
notation of any monuments which could not be set and for which a reference monument was set;

2. The surveyor’s stamp and the notarized signature of the owner(s) of the land pro osed for O
partitioning; Exhibit #; —_——
Pagelix%. of 1Y




3. The Planning and Building Department’s case file number and a designated space for the
Director, Linn County Planning Department, to indicate when the partition has received final

planning approval. A designated space for the signature of the Linn County Surveyor and Linn

County Assessor shall also be provided.

4, A partition plat report containing the following information shall accompany the final plat: name
of current owner; any easements of record; and any other encumbrances on the subject property.

The plat map must receive final approval from the Planning and Building Department. Once approval
has been given, the plat map must be recorded with the Linn County Clerk.

A partition must be approved, platted and recorded before ownership interests in the authorized
parcels are changed.

Since the approval of this partition is the result of a Measure 37 claim, in order for the parcels to remain
buildable, an approved septic system shall be installed on each of the newly created parcelsand a
Certificate of Satisfactory Completion shall be issued prior to the sale of any one-of the parcels.

It must be demonstrated that the proposed use will be served by an adequate supply of potable
(drinkable) water prior to the issuance of a placement or building permit. If a well is already located on
the property, a copy of the well driller’s log or a copy of a pump test will suffice. A copy ofa water
quality test must also be submitted.

Road access permits shall be obtained from the Linn County Road Department prior to the issuance of
any building permits.

Prior to the issuance of any building permits, the construction of the driveways must comply with the
following minimum improvement standards contained in Section 935.200 (B) of the LCC. When the

driveways are complete, you shall contact the Road Department (541-967-3919) to review the work for
compliance.

1. The all weather driveways must be built and maintained to the minimum access requirements and
shall be at least 12 feet in width split between the newly created tax parcels and consist of a
minimum of six inches of crushed rock or crushed gravel. An acceptable alternative base for a
roadbed is six inches of quarry-run rock topped with a minimum of four inches of 1" minus
crushed rock or 1" minus crushed gravel. The access route, including any culverts and bridges,
must be capable of supporting the gross vehicle weight (GVW) of 50,000 pounds. The County
reserves the right to require written verification of compliance with the GVW standard from an
Oregon Registered Professional Engineer.

2. The driveways shall be provided with an unobstructed vertical clearance of at least 13 feet six
inches and an unobstructed horizontal clearance of 20 feet and a minimum curve radius of 48
feet.

3. At least one intervisible turnout every 500 feet shall be provided in any access roadway less than

20 feet wide. The turnout should provide passage space at least 20 feet wide ag}%f%g&e% long. ("
PN0G-0230: Hickey Familv 11.C Page \ (A of |U




4. Roadside ditches must be provided if deemed appropriate by the Linn County Road Department.
Please contact the Linn County Engineer at the Linn County Road Department (967-3919) prior

to construction of the driveway

5. Dead-end driveways over 150 feet in length should provide and maintain a cleared tumaround,
with a turning radius of at least 40 feet, adequate for emergency vehicles.

6. Roadway grades shall not exceed 12 percent.

7. Driveways shall be marked with the resident’s rural address unless the residence is visible from
the County roadway and the address is clearly visible on the residence. Letters or numbers hall
be a minimum of three inches in height and constructed of reflective material.

F. The land owner must sign and record in the deed records for the County, a document binding the
landowner, and the landowner’s successors in interest, from pursuing a claim for relief or cause of action
alleging injury from farming or forest practices in the area. Enclosed you will find a form that is
acceptable to the Linn County Recorder or you may include the language of the covenant in the new
deeds for the two one-acre parcels.

Your proposal shall be initiated within 180 days after the date of decision. Please contact Kathy Krabbe,
Associate Planner, at (541) 967-3816, ext. 2360 if questions arise or if we may be of further assistance.

i

Sincerely,

feve Michaels
Director

cc: Linn County Assessor's Office
Linn County Surveyor’s Office
Linn County Environmental Health Program
Linn County Road Department
Jack Burrell, K & D Engineering

enc.

Exfibit #___
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LINN COUNTY ROAD DEPARTMENT

3010 FERRY STREET SW, ALBANY, OREGON, 97322
TELEPHONE: (541} 967-3919 FAX: (541) 924-0202
www.co.linn.or.us/Roads

APPLICATION FOR RIGHT-OF-WAY ENCROACHMENT

DAV/D HI&KE\/

ADDRESS: PRONE:  418) = 7150 (Zell)
Fo Box o) 45(-5090 (w)
FAX:
lebgnovr, OR Q73545 191- 3003
’ EMAIL:
NAWME OF CONTACT PERSON:

DAVE. HiclkeEY

DEBCW B ). i 3312 2854843
{CHECK ALL THAT APPLY) . .
@ ACCESS (Indicate type and use below) W&Wé S Vo resufeve Hoe (K2 o Fetly m‘s .
NEW MODIFICATION [0 CHANGE OF USE 0O PUBLIC STREET
0O UTILITY (describe below and attach drawings)
0O puslLic O PRIVATE 0 UNDERGROUND 0 OVERHEAD

0 ROAD IMPROVEMENT (indicate purpose below and attach plans)

O OTHER (sign, shelter, stock guard, landscaping, etc. describe helow)
BRIEF DESCRIPTION OF WORK TO BE PERFORMED {facliitles to be installed): / 2 w

Acceé% to  Faree] Mo

Farttooo at  Lian aau«/z%k{ /7/&71/11/11/16) DﬁP’)’
/&/enfm[fz/ a6 Aezeas T py d,f/’gcbec‘l

COUNTY ROAD OR LOCAL ACCESS ROAD NAME: Bef-/l 7 ,?0&5/ (‘M E 20 A \

TOWNSHIP, RANGE, AND SECTION (INCLUDE TAXLOT AND SITE ADDRESS IF APPLICABLE):

/"?a‘r? 12 -1Tw/- 2] Ttk Lof F 105 f/\/o é/clfﬁéé)

Wm 7%’5,471.46, ?—i?g//zooé'

of & pPev ol

(. DEPARVMENTUSEONLY v o .
DATE RECVD: BY:
May ¢, 2007 Katie X( ATTACHMENTS  [¥] FEEPAD §$_30.00
DIST SUPVSR; DATE: OPS1ENG: DATE: PERMIT NO:
C7-1987

COMMENTS (CULVERTY TYPE, SIZE, LENGTH, ETC.):

PLANNING, REVIEWED BY (ACCESS PERMITS ONLY): DATE:

cojﬂﬁ%m coand Hiom vk | powhis o wc,bym,p&‘/u}
TP Shk9joy

Rewvsed 3-30-2004

Exhibit #__ S
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UNITED STATES 50710 33933 HUWY. F9E,

DEPARTMENT 0OF CONSERVATION ROOM #3

AGRICULTURE SERVICE TANMGENT DR 97389
Phane: (503)967-5927  FAX: (503)928-9345
“Mr. David Hickey March 16, 1994

36939 Gore Dr.
Lebanon. OR-97333

Dear Mr. Hickey,

Mark Mofziger, who farms vyour tract #5631, was into the GCS
office the other davy and told me of the plans  to plant
hybrid poplar trees on the field currently designated as
being highly ercdible. He questioned whether the fTield was
in fact highly erodible and asked that I make an on-site
evaluation. I was at’ the field this morning and agree that
it is not highly =rodible and therefore does rot reguire a
conservation nplan. I cannot explain whv oanrne was developed
with Paul O'Drisceoll back in 198%9. By copy of +this letter
and form SLS-CPA-E2&4 T am informing A8SCS that a plan i= not
reqgulired.

B

I do want to caution vyou that wetland does occocur  i0 a
shallow swale which runs generally esast to west across the
Tisld. Do nat alter the drainage of this wet area or vou
will convert a wetland which will Jjeopardize vour and vour
tenants USDA program benefits. By altering the drainage 1
meanr by ditching, diking, tiling or otherwise permanently
changing the hydrology of the soil. You mav plant ftress on
the field and harvest them on a 7 to 10 wvear rotation
without afttecting vour USDA benefits. To protect yourself,
vou should write a letiter to AGBLSE sayving that vour plan is
to plant trees and harvest them an a rotetion and that vyou
will not alter the drainage of the field.

If vou have questions or disagree with this determination,
vour appeal rights are shown on the back of fthe attached
form SCS-CPA-@24A.

Sincerely,

A Lt

Ronald Edwards
District Conservationist

pc: ABCS, Tangent
flark Mofziger, Lebanon

Exhibit #_ W
Page [D & of 11




USD.A 8Cs-CPi 5 1. Name and Address of Person : 2. Date of Request

Soil Conservation Service (June v1) P "‘”/L Ee e B
z iy -ﬁ{,s D5 N 2 /;?,."
s J5539 Fsre O 3. County
- . Coun
HIGHLY ERODIBLE LAND AND WETLAND Lo (3P 2 i ’ .
. . . ) M//fv »7 s OF h -~
CONSERVATION DETERMINATION e oy
~ Name of USDA Agency or Person Requesting Determination R 5. Farm No. and Tract No. e -
) el C D 8 /f':(/:.-" :"‘{’* L:-? 5: '(«?.:‘5’ n";"‘\ kal ":':_:r/ ) s 1/

SECTION I - HIGHLY ERODIBLE LAND

FIELD NO.{s) TOTAL ACRES -

._Is soil survey now available for making a highly erodible land determination? Yes [ No [7]

. Are there highly erodible soil map units on this farm? Yes [] No =

List highly erodible fields that, according to ASCS records, were used to produce an agricultural commodity in any )
crop year dunng 1981 1985. L ) . N ,«_‘\;f’%‘ e Bomemz wasnanes

Llst hrghly erodlble fields that have been or will be converted for the productron of agrrcultural commodities and,
according to ASCS records, were not used for this purpose in any crop year during. 1981-1985; and were not - . S
enrolled in a USDA set-aside or diversion program. T
._This Highly Ergdible Land determination was completed in the: __ Office ] Field B E

SECTION I - WETLAND

A FIELD NO.{s) TOTAL ACRES
._Are there hydric soils on this farm? - Yes ."" No [] 7'
. Wetlands (W), lncludmg abandoned wetlands, or Farmed Wetlands (FW) or Firmed Wetlands Pasture (FWP).
Wetlands | mdy be farmied under natural conditions.” Farmied Wetlands and Farmed Wetlands Pasture may be

farmed and maintained in the same manner as they were prior to December 23, 1985, as long as they are not
abandoned:

Prior Converted Cropland (PC). Wetlands that were converted prior to December 23, 1985. The use, management,
drainage, and alteration of prior converted cropland (PC) are not subject to the wetland conservation provisions uriless
the area reverts.to wetland as a result of abandonment.

Artificial Wetlands (AW). Artificial wetlands includes irrigation-induced wetlands. These wetlands-are not subject
to the wetland conservation provisions.

Minimal Effect Wetlands (MW). These wetlands are to be farmed according to the minimal-effect agreement srgned
at the time the minimal-effect determlnatlon was made.

Mitigation Wet_lands (MIW). Wetlands on which a person is actively mitlgatlnga frequently cropped area or a'wetl'and :
sonverted between December 23, 1985 and November 28, 1990.

Restoration with Violation (FlVW-year) A restored wetland that was in violation as a result of conversion after
November 28, 1990, or the plantrng of an agncultural commodlty or forage crop.

Restoration without Violation (RSW) A restored wetland converted between December 23, 1985 and
November 28, 1990 on which an agricultural commodity has not been planted.

Replacement Wetlands (RPW) Wetlands which are converted for purposes other than to iricréase productlon
vhere the wetland values are being replaced at a second site.

Sood Faith Wetlands (GFW+year) Wetlands on which ASCS has determined a violation to bei ingood faith and the | : . ) }
n/etland has been restored

,onverted Wetlands (CW). Wetlands converted after December 23%@;@;}9_& ber 28 1990 Inany- | . 3
ear that an agricultural commodlty is planted on these Converted Wetlands, you will be ineligible for USDA benefits.

SHRVET SEWetENd: (CW+year) Wetlands converted after November 28, 1990. You will be mellguble for USDA . R R
nrograrn ‘benefits until this wetland is restored v :

d_Wetland Non~Agncultural use (CWNA) Wetlands that are. converted fortrees fish. productlon shrubs b
anbemes vineyards or burldmg and road construction.

‘onverted Wetland Technical Error (CWTE). Wetlands that were converted as a result of incorrect determrnatlon

y SCS. .

he ptanned alteratlon measures on wetlands infields ____: : ' _ 'ai{e't‘;‘_onsi’der’ed maintenance and are incompliance
ith FSA. ‘ . L ) ' .
he planned alteration measures' on wétlands in fields __ : are not considered to be maintenance and if

stalled will cause the area to become a Converted Wetland (CW). See item 22 for information on CWayear. -

1e wetland determmatlon was completed in the office Lj field [] and was delivered[7], malledl:l to the person on. .

smarks /—;7 CL/,;?%éfffiﬁé Lieg i i i ////4‘»//@7& Ledia P ,&;,& T S 4
{9"’7,}— se Sorts 2o eccs G et e 7/5‘:/,‘/ ”’/"@f Ze e, G A7 g

(a @/nﬁeﬁ- /t/'-’—é‘""" TR A P T de/ (r;—d/,:za‘ éqcf/

- -

ertify that the above determination-is correct and adequate for use in determining| 30. Slgry&%@_} District Conservationist - 131 Date
P

thility for USDA program benefits, and that wetldnd ‘hydrology, hydric soils, and |- S

rophytic vegetation under normal circumstances exist on all areas outlined as ~ 5 /
nds, Far  Pastu ﬁ/:@v// /07’/’ ma"J’ é//‘f 7 o '
nce  and, programs - of the Soil Con Fvation Service available without regard to race, religion, color, sex, age, oi handicap. * I t)(h ] D {t #
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U.S. DEPARTMENT OF AGRICULTURE

SCS-CPA -16
H SOIL CONSERVATION SERVICE T/,Z ) R [ &/ |

2 -81
CONSERVATION PLAN MAP

Owner Operator /DQK{/ o (Amsca //

County Li State Coregoy Date_ /2/87

Approximate acres Approximg{e scale _Lrnch = 60 727357‘_ a

Cooperating with_£rn e Se./ rlater Conservation District .o

N Plan identification o -Secerly Me 7~ Photo number £S5 - £/ .
Assisted by gc/é)m)‘%/ - Ta»_éﬂen?‘ /4742///9144&: USDA Soil Conseivation Setvice 3
, ' »

CONSERVATION PLAN MAF LEGEND

TRACT ¢ Tatvée

FIELD MNUMBER: @

FIELD ACRES: 6.7

FIELD EBOUNDARY:
18 | 17

SECTION CORNER: -

19 | ao

SCALE: 1 INCH = 660 FEET

HIGHLY ERODIBLE LAND: HEL

NOT HIGHLY ERODIBLE LAMD: @
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LINN County Assessor's Summary Report

Real Property Assessment Report
FOR ASSESSMENT YEAR 2017

November 9, 2017 11:42:24 am

Account # 355293 Tax Status ASSESSABLE
Map # 12S01W21-00-00105 Acct Status ACTIVE
Code - Tax # 00940-355293 Subtype NORMAL
Legal Descr Metes & Bounds - See legal report for full description.
Mailing Name HICKEY FAMILY LLC DAVID & GAY Deed Reference # See Record
Agent Sales Date/Price  See Record
in Care Of Appraiser GERGER, SAM
Mailing Address PO BOX 401
LEBANON, OR 97355-0401
Prop Class 540 MA SA NH Unit
RMV Class 400 03 00 001  33395-1
[ Situs Address(s) Situs City
' . Value Summary
Code Area RMV MAV AV RMV Exception CPR%
00940 Land 168,260 Land 0
Impr. 0 tmpr. 0
Code Area Total 168,260 0 8,846 0
Grand Total 168,260 0 8,846 0
Code Plan Land Breakdown
Area ID# RFD Ex zope Value Source TD% LS Size Land Class lrr Class Irr Size
00940 1 R Farm Use Unzoned 118 A 283 1
00940 2 R Farm Use Unzoned 118 A 926 3
Grand Total 12.09 0.00
Code Yr Stat Improvement Breakdown Total Trended
Area ip# Built Class Description TD% Sq.Ft. Ex% MS Acct# RMV
Grand Total 0 0
Code Exemptions/Special Assessments/Potential Liability
Area  Type
00940
NOTATION(S):
m POT'L ADD'L TAX LIABILITY ADDED 2009 Amount 0.00 Tax 0.00
Comments: e CAP NOTE - Type J
EV/2008-36: RECOMPUTE AC 21.85 AC TO 22.64 AC, THEN .08 AC GONE TO ROAD LEAVING
22.56 AC. THEN SEG'D OUT 5.23 AC TO TL 112 (ACCT 925926). THEN SEG'D OUT
5.24 AC TO TL 113 (ACCT 925934). SOILS FROM SOIL ANALYSIS REPORT IN ELLA MAPS.
SURVEY FILED 12/5/07. 2/13/08 JLS.
i“\
Exhibit #
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LINN County Assessor's Summary Report

Real Property Assessment Report

FOR ASSESSMENT YEAR 2017
November 8, 201711:41:39 am

Account # 925926 Tax Status ASSESSABLE
Map # 12801W21-00-00112 Acct Status ACTIVE

Code - Tax # 00940-925926 Subtype NORMAL

Legal Descr Metes & Bounds - See legal report for full description.

Mailing Name HICKEY FAMILY LLC DAVID & GAY Deed Reference # See Record -
Agent Sales Date/Price  See Record

In Care Of Appraiser GERGER, SAM

Mailing Address PO BOX 401
LEBANON, OR 97355-0401

Prop Class 503 MA SA NH Unit
RMV Class 401 03 00 001 66121-1
| Situs Address(s) Situs City
Value Summary
Code Area RMV MAV AV RMV Exception CPR %
003940 Land 128,920 Land 0
Impr. 0 Impr. 0
Code Area Total 128,920 0 3,682 0
Grand Total 128,920 0 3,682 0
Code Plan Land Breakdown
Area D# RFD Ex zone Value Source TD% LS Size Land Class Irr Class Irr Size
00940 1 R Farm Use Unzoned 118 A 059 1
00940 2 R Farm Use Unzoned 118 A 464 3
Grand Total 5.23 0.00
Code Yr Stat Improvement Breakdown Total Trended
Area iD# Built Class Description TD%  Sq.Ft. Ex% MS Acct# RMV
Grand Total 0 0
Code Exemptions/Special Assessments/Potential Liability
Area  Type
00940
NOTATION(S):
m POT'L ADD'L TAX LIABILITY ADDED 2009 Amount 0.00 Tax 0.00
Comments: *+k CAP NOTE - Type J
EV2008-36: SEG'D THIS ACCT FROM 355293 (TL 105). SURVEY FILED 12/5/07.
2/13/08 JLS.

Exhibit #_C_
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LINN County Assessor's Summary Report

Real Property Assessment Report
FOR ASSESSMENT YEAR 2017

November 9, 2017 11:42:01 am

Account # 925934 Tax Status ASSESSABLE
Map # 12801W21-00-00113 Acct Status ACTIVE

Code - Tax # 00940-925934 ) Subtype NORMAL

Legal Descr Metes & Bounds - See legal report for full description.

Mailing Name HICKEY FAMILY LLC DAVID & GAY Deed Reference# See Record
Agent Sales Date/Price  See Record

In Care Of Appraiser GERGER, SAM

Mailing Address PO BOX 401
LEBANON, OR 97355-0401

Prop Class 503 MA  SA NH Unit
RMV Class 401 03 00 001 66122-1
| situs Address(s) Situs City
Value Summary
Code Area ’ RMV MAV AV RMV Exception CPR%
00940 Land 128,920 Land 0
Impr. 0 Impr. 0
Code Area Total 128,920 0 3,334 0
Grand Total 128,920 4] 3.334 0
Code Plan Land Breakdown
Area ID# RFD Ex zone Value Source ™% LS Size Land Class Irr Class Irr Size
00940 1 R Farm Use Unzoned 118 A 482 3
00940 2 R Farm Use Unzoned 118 A 042 6
Grand Total 5.24 0.00
Code Yr Stat improvement Breakdown Total Trended
Area iD# Built Class Description TD%  Sq.Ft. Ex% MS Acct# RMV
Grand Total 0 0
Code Exemptions/Special Assessments/Potential Liability
Area  Type
00940
NOTATION(S):
m POT'L ADD'L TAX LIABILITY ADDED 2009 Amount 0.00 Tax 0.00

w** CAP NOTE - Type J

Comments:
EV2008-36: SEG'D FROM 355293. (TL 105). SURVEY FILED 12/5/07. 2/13/08 JLS.

Page 1 of 1
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Exhibit D
Planning & Building Director Decision

For Partition Approval



‘IN COUNTY PLANNING AND BUQING DEPARTMENT

Steve Michaels, Director

Room 114, Linn County Courthouse

PQ Box 100, Albany, Oregon 97321
Phone 541-967-3816, 1-800-319-3816
Fax 541-926-2060 www.co.linn.or.us

NOTICE OF DECISION

April 5, 2007

Hickey Family LLC
David Hickey

PO Box 401
Lebanon,OR 97355

RE: PD06-0203; T12S. R1W, Section 21, Tax lot 105 as the result of a Measure 37 claim approval by Linn
County, the property owner submitted an application for a partition to divide a 21.85 acre unit of land into
three acre parcels: a 6.02 acre parcel, 2 5.01 acre parcel and a 12.29 acre parcel. Each parcel would be
entitled to a dwelling as an outright use under the original zoning of Agriculture, Residential and Timber.

The subiect property is currently zoned Farm/Forest (F/F).

Dear Mr. Hickey:

The Linn County Planning and Building Department completed review of your partition application on April 4,
2006. Your application was found to comply with the specified decision criteria in Sections 924.200 and
924.210. Preliminary approval has been granted. Final approval will be given once the following requirements
have been met:

A Pursuant to ORS 92.050 to 92.080 and 209.250, parcels being created that are 10 acres or smaller are
required to be surveyed and monumented and to have a partition plat map prepared within 180 days of
the tentative approval. An extension is available upon written request if one becomes necessary.

Pursuant to ORS 92.050-92.080, a parcel being created that is larger than 10 acres requires the
preparation of a partition plat map. This parcel does not need to be surveyed or monumented but must
include adequate descriptive information to identify the specific parcel being created. The acreage of
each unsurveyed parcel must be shown and the words “unsurveyed” shall be placed in bold letters
adjacent to the parcel number.

The partition plat must include the following:

L. A certificate which indicates whether or not the lands described have been surveyed and shall
indicate that the survey complies with ORS. 92.050-080 and ORS 209.250. It shall include a

notation of any monuments which could not be set and for which a reference monument was set;

2. The surveyor’s stamp and the notarized signature of the owner(s) of the land proposed for
partitioning;
exibit #__ ) _
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3. The Planning and Building Department’s case file number and a designated space for the
Director, Linn County Planning Department, to indicate when the partition has received final
planning approval. A designated space for the signature of the Linn County Surveyor and Linn

County Assessor shall also be provided.

4. A partition plat report containing the following information shall accompany the final plat: name
of current owner; any easements of record; and any other encumbrances on the subject property.

The plat map must receive final approval from the Planning and Building Department. Once approval
has been given, the plat map must be recorded with the Linn County Clerk.

A partition must be approved, platted and recorded before ownership interests in the authorized
parcels are changed.

B. Since the approval of this partition is the result of a Measure 37 claim, in order for the parcels to remain
buildable, an approved septic system shall be installed on each of the newly created parcelsand a
Certificate of Satisfactory Completion shall be issued prior to the sale of any one of the parcels.

C. It must be demonstrated that the proposed use will be served by an adequate supply of potable

(drinkable) water prior to the issuance of a placement or building permit. If a well is already located on
the property, a copy of the well driller’s log or a copy of a pump test will suffice. A copy of a water

quality test must also be submitted.

D. Road access permits shall be obtained from the Linn County Road Department prior to the issuance of
any building permits.

E. Prior to the issuance of any building permits, the construction of the driveways must comply with the
following minimum improvement standards contained in Section 935.200 (B) of the LCC. When the
driveways are complete, you shall contact the Road Department (541-967-3919) to review the work for
compliance.

1. The all weather driveways must be built and maintained to the minimum access requirements and
shall be at least 12 feet in width split between the newly created tax parcels and consist of a
minimum of six inches of crushed rock or crushed gravel. An acceptable alternative base for a
roadbed is six inches of quarry-run rock topped with a minimum of four inches of 1" minus
crushed rock or 1" minus crushed gravel. The access route, including any culverts and bridges,
must be capable of supporting the gross vehicle weight (GVW) of 50,000 pounds. The County
reserves the right to require written verification of compliance with the GVW standard from an
Oregon Registered Professional Engineer.

2. The driveways shall be provided with an unobstructed vertical clearance of at least 13 feet six
inches and an unobstructed horizontal clearance of 20 feet and a minimum curve radius of 48
feet.

3. At least one intervisible turnout every 500 feet shall be provided in any access roadway less than

20 feet wide. The turnout should provide passage space at least 20 feet wide and 40 feet long.

PD06-0230; Hickey Family LLC Exhibit#_3 D ___
2
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4. Roadside ditches must be provided if deemed appropriate by the Linn County Road Department.
Please contact the Linn County Engineer at the Linn County Road Department (967-3919) prior

to construction of the driveway

5. Dead-end driveways over 150 feet in length should provide and maintain a cleared turnaround,
with a turning radius of at least 40 feet, adequate for emergency vehicles.

6. Roadway grades shall not exceed 12 percent.

7. Driveways shall be marked with the resident’s rural address unless the residence is visible from
the County roadway and the address is clearly visible on the residence. Letters or numbers hall
be a minimum of three inches in height and constructed of reflective material.

F. The land owner must sign and record in the deed records for the County, a document binding the
Jandowner, and the landowner’s successors in interest, from pursuing a claim for relief or cause of action
alleging injury from farming or forest practices in the area. Enclosed you will find a form that is
acceptable to the Linn County Recorder or you may include the language of the covenant in the new
deeds for the two one-acre parcels.

Your proposal shall be initiated within 180 days after the date of decision. Please contact Kathy Krabbe,
Associate Planner, at (541) 967-3816, ext. 2360 if questions arise or if we may be of further assistance.

Sinerely, . )/

teve Michaels
Director

cc: Linn County Assessor's Office
Linn County Surveyor’s Office
Linn County Environmental Health Program
Linn County Road Department
Jack Burrell, K & D Engineering

enc.

PD06-0230; Hickey Family LLC ihi 3
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Exhibit E

Partition Application



If you have any questions about the partition process, please feel fiee to contact the Department. Planning staff is
available Monday through Friday from 8:30 a.m. to 12:00 noon, and from 1:00 p.m to 5:00 p.m. and can be contacted

by telephone at (541) 967-3816.
/yeu/’
PARTITION APPLICATION

Application Check List (for departmental nse only)

) 27y O Yy e~
Date Received: 5{?&&7 Receipt number;_ 2 )&~ O3 Feepuid___ e —
Application accepted by:__.= /27 Completeness reviewed by:.
Date deemed complete;__ 9~ /-0 7 Final 'action time limit date;
File number assigned;_ A7) €6 - OA03  Planner assigned; ___<¢”
Other applications included; /

‘/Pmposed parcels include recognized access. Type 1B. Criteria LCC 924.200-210

Proposal Requires Access Review(s). TypeIIA. Criteria;____LCC 924.200 & LCC 924.250
Access Recognition Application Attached

Environmental Health Program Certification

The proposed parcels each contain approved sewage disposal system and repair areas.

Signed: Perecl |_SE psee) ) sk SAE  poe Yo P
____ Verification of ownership ' A
. Property is a legal unit of land
—_Owner/applicant name(s), address(es)
_______aner/applicaﬁon signature(s)
__IZI‘entaﬁvc Partition Plan
_______ Complete Site Development Plans
___ Property development standards can be met:
Lot size Setbacks Coverage
Width Depth Frontage
__ Proposal is located within:
UGB, Planning area

A.O. Zone/Airport notification areg,

Floodplain SB.H.O. Habitat Historic Greenway,

Partition Application
2
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T N R e e T D T
THIS FORM MUST BE FILLED OUT COMPLETELY, IN INK OR TYPEWRITTEN
L Property Owner/Applicant Information

A.  Applicant(s) H; ey Famile, LL¢ ( /:Hf(l/t: :Dcu/r‘&/ F/ r(dll( f‘m\ <
Address RO. ok HO[ ! ./

City, Lo lp arony State_©&. _ Zip Code _97%%5

Phone number (home) (work) _cell UL -TI50
B. Property owner(s) & e

Address -

City State Zip Code

Phone number (home) - (work)
C. Applicant's representative (if any) Kz © Buginpering ‘ [

Address_Z20, Box T7G = 3

City Al State H4 _ ZipCode 937322/

Phone number (home)J (wark) ___ 928 - 25875

I Property Information
A. Legal description of property: Township__ {2~ Range | W Section(s) _2 |
TaxLots) 109

B.  Propertysize_ 24.89 ac
C.  Site Address (fany): __ 8tpns

D.  Zoning designation e Comp Plan designation _ I2¢ bouret
E.  Name of Fire Protection District_Lebauem Buwrml Ftve Difrict

M.  Development Information ‘// P("/;‘(‘J/ K / Z&/ e7 b}
A. Proposed Parcel Sizes: 12.29 4¢ 5.0l ¢ 2
Parcel 1. (p. 02  evc  Parcel 2. 4&+2F pe  Parcel 3; Seo ac”

B. Describe any existing and proposed structures, fences, wells, septic systems or other improvements.
Indicate the distance of each feature from each property boundary. Show these improvements and

distances on your site plan.

Parcel 1: e  Aeatuves per alpede oA ¢t
Parcel 2: AMone pev alpsvts

Parcel 3: '\;01/!?/ pLV KOLVN(/ ‘

Partition Application
3 " 1~
Exhibit #__é_____
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C. Describe any natural features on the property such as drainage ways, creeks, streams, swales, ponds,

steep slopes or hills. (Show these features on your site plan.)
L{am-' [Horn Cveell oo nevth. Pﬂ{l/f&f{’w 4 Fm*Ho; 9[91/42(
Yo nerthh, Progerty ha¢ been ‘zé(m‘!;{ﬁ{ "W,
Dogulaw Avees. Draidage Ditdves curvy vun-obt hwom

_Boerlin Road i jong o ¢ east and Wet bourdas [iner -

D. How is access to be provided to each parcel? <
Parcel 1: Public Road (name) B &7 lin € Flagstrip______ Easement_
Parcel 2: Public Road (name)_BesléA1 gb Flag strip_- Easement____
parcel 3: Public Road (name),_[2e¢lin el Flagswip___ Basement____

E. Describe the proposed driveway(s):
1. Will it be a public or private road? __ g uBLIC
2. How wide will the road right-of-way be? b/ ’ N ) .
3. How wide will the road surface be? A ##2in fmw‘;t? of 28 ‘. [’Z ;; ;‘/E ,Z Cmg éle! fg @‘ﬂ{ fe %y )
4, Will any water bodies be crossed by the road?_%gh : &‘-‘4 el é? Dideh.
5. If so, will the crossing be by bridge or culvert(s)? Ceelvert
6. Will the road intersect with a gounty/public road at an existing access point or will this be a new

access point?

F. Wil the property be partitioned again in the future? L/O ‘

If yes, when?
IV.  SitePlan

You must submit a site plan showing the property dimensions, Jocation of existing and proposed
structures and natural features with this application. Include the distance of any existing aud
proposed structures, wells and septic systems to each property line. A more complete description of
what is required in a site plan is attached to the application.

V. Owner/Applicant Certifications

YOUR SIGNATURE CERTIFIES THAT YOU HAVE READ AND AGREE WITH THE
FOLLOWING STATEMENTS. PLEASE READ BEFORE SIGNING THIS DOCUMENT.

1.

T understand that, under State law, no person may at any time negotiate to sell a parcel until the
preliminary plat has been approved.

T understand that, under State law, no person shall sell or convey any interest in a parcel until the plat
has been signed by the Director and recorded with the County Clerk.

T understand that, Pursuant to ORS 92.050-92.080, parcels being created that are 10 acres or smaller
are required to be surveyed and to have a partition plat map prepared. Those parcels being created

Partition Application

: Exhibit #__



that are larger than 10 acres require the preparation of a partition plat map. The plat map must recejve
final approval from the Planning and Building Department within 180 days of the tentative approval.
Once Planning and Building Department approval has been given, the plat map must be recorded with
the Linn County Clerk.

4. I hereby certify that the statements, attachments, exhibits, plot plan and other information
submitted as a part of this application are true and any approval granted based on this
information may be revoked if it is found that such statements are false.

Owner/applicant signature Wﬂ W-’// Date 7 =205~ 2 P4

i g, 4
Ovwner/applicant signature # ek ‘LV ALC Date

VI.  Verification of Ownership
Only the owner of the property is authorized to complete this section.

A. T hereby certify that this application does not violate any recorded codes, covenants or restrictions that
are attached to the subject property.

B. I hav‘/ethe following legal interest in the property:
owner of record

land sales contract purchaser
____holder of a recorded exclusive option to purchase
C.  Property Owner Signature W/ 9/26;5(4 Date 7 ~R6 - A28
V4 CAV letLc)”

PLEASE NOTE: County ordinance does not allow an application to be reviewed unless the owner has first
authorized it. The Assessor’s office records are used to verify the ownership.

The Linn County Assessor’s office records indicate that:
Township, Range Section(s) Tax Lot(s)

is owned or is being purchased by:

If more than one owner is included, please list all other owners.

Other owners:

ey _ 3)

@) “)

Assessor or Planning Staff Signature Date

Partition Application
’ Exhibit # c
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Exhibit F
Linn County Measure 37 Approval
For David & Gay Hickey, LLC



BEFORE THE BOARD OF COUNTY COMMISSIONERS

FOR LINN COUNTY

FILED

MA‘? 8 ZUBB

IN THE MATTER OF A MEASURE 37 CLAIM FILED
BY DAVID AND GAY HICKEY FAMILY LLC
SEEKING COMPENSATION BASED ON A
REDUCTION IN FAIR MARKET VALUE BY
REGULATION RESTRICTING SUBDIVISION OF A
21.85-ACRE UNIT OF LAND IN THE FARM/FOREST
ZONING DISTRICT INTO FIVE ACRE BUILDABLE
LOTS

T12S, R1W Section 21, Tax Lot 105

Assessor’s Account # 0355293

RESOLUTION & ORDER NO. 2006-084
(M 37 Approval)
(M37-145-05)

COMES NOW, Mr. Steve Michaels the Linn County Planning and Building Director, in a regularly scheduled

and duly advertised meeting on March I, 2006 and respectfuily requests that the Board of County Commissioners

for Linn County (Board) consider a Measure 37 claim as set forth in Exhibit 1, attached hereto; and,

WHEREAS, The Director has filed a recommendation (Exhibit 1) regarding a measure 37 claim for

compensation filed by the claimants wherein the Director recommends that the Board approve the claim for David

and Gay Hickey only and in lieu of making payment of compensation, not apply the restrictive land use regulations

and allow the use requested;

WHEREAS, The claim was filed based on Ballat Measure 37, which was approved by Oregon voters on

November 2, 2004;

WHEREAS, Measure 37 was made a part of ORS Chapter 197; and

WHEREAS, Linn County adopted LCC Chapter 225, Measure 37 Claims Compensation Code on December 2,

2004, as a means to implement the provisions of Measure 37; and, now, therefore,

FINDINGS OF FACT - BACKGROUND

The Linn County Board of Commissioners (Board) specifically incorporates the background and general

findings of facts set forth in the Department’s (Exhibit 1) recommendation as the Board’s findings of facts.

LINN COUNTY, OREGON 2006-05418

COM-M3T iy
e s 5. mson 03/09/2006 09:56:06 AM

o {ee docum NO FEE

Wil nnmmum

0000608820060005

i, Steve Druckenmiller, Sounty Clerk for Linn
County, Gregon, cartify that the instrument
Identifled haraln was rocorded in the Clerk
records,

Steve Druckenmiier - County Clerk




FINDINGS OF FACT (SPECIFIC TO THE CRITERIA IN LCC 225.500(F)

The Linn County Board of Commissioners (Board) specifically incorporates the findings of fact as to the
specific criteria in LCC 225.500 (F) as set forth in the Department’s recommendation (Exhibit 1) as the Board’s
findings of facts.

4 . . . . FINDINGS OF FACT (ADDITIONAL)
{. Staff submitted a recommendation pursuant to LCC 225.300(G), wherein staff made the following
recommendations:
a.  That the Board recognize the validity of David and Gay M. Hickeys” Measure 37 claim only;
b. That the Board not apply the applicable current County code regulations:

i. LCC934.510, Rural Resource Zone area, Width and Depth Development Standards o wit
the restrictive minimum property size standard is 80 acres and the width and depth difnensions are 800 feet, thereby
enabling the above claimants to apply for subdi;:ision approvatl to create four at least 5.00 acre parcels;

ii. LCC 933.310 through 933.708 to wit: the decision criteria for siting a dwelling in a resource
zone; and

fii. LOC 905.100 through 905.120 Agricultural Resource Lands sections of the Comprehensive
Plan

2. That the Board adopt as part of this decision the certain conditions and requirements which are set
forth herein; :ind, now, therefore, the Board makes the following

CONCLUSIONS

1. That the criteria in LCC Chapter 225.500 (F) have been met.

2. ‘That, basad on the Linn County Assessor’s information. because of the restrictive land use regulations
a reduction in fair market value in the amount of $200,190 has resulted. This Board finds that the claimants have
demonstrated that there would likely be a reduction in fair market value. The Board finds that claimant may be
entitled to a claim for compensation up to but not to exceed the estimated amount of $193,190. This is a preliminary
estimation of the reduction in fair market value. This estimate is subject t¢ one or more certified appraisals being
conducted establishing the true impact on fair market value.

LEGISLATIVE AND POLICY DECISION

The Linn County Board of Commissioners having considered the evidence and deciding that compensation in

Resolution and Order 2006-084

M37-145-05 '
David & Gay Hickey Family LLC EXh!blt # ?’
p
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an amount yet to be decided is owing now considers as a matter of policy and legislative rule as applied to this claim
whether payment will be made or whether the restrictive land use regulation complained of will be modified,
removed, or not applied as to the property subject to the claim herein. The Board nates that funds have not been set
aside for payment of just compensation owed the claimant, and even if such funds had been set aside, such payment
may, in the discretion of the entity enacting the restrictive land use regulation, be waived and a use allowed the
current owner of the subject property; and, now, therefore, the Linn County Board of Commissioners,

RESOLVES, That compensation owed the claimant not be paid; and

RESOLVES, That the land use regulations enacted by Linn County currently codified at LCC 934.5 10, LCC
933.310 through 933.708 and LCC 905.100 through 905.120 restricting the subdivision and development of the
subject property for the use requested not be applied and that the claimant’s requested use on the subject property be
allowed subject to the following terms and conditions:

a. That David and Gay Hickey shall apply and receive approval for septic site evaluations from
the Environmental Health Program for each of the proposed vacant lots prior to the submittal ofa
subdivision application.

b. That the Hickeys are entitled through this action to submit a subdivision application to the
Linn County Planning and Building Department for review and approval. Upon completion of the
subdivision, including compliance with conditions and requirements, the resulting parcels will be
recognized as authorized units of land that are buildable.

¢. ‘That the waiver granted in this decision allowing the subdivision of tax lot 105, T12S, RIW,
Section 21 is valid for two (2) years from the date of this decision.

4. That to remain buildable beyond the two years provided for in Condition “¢” and prior to the
sale of any of the lots, the final subdivision plat shall be approved and recorded and a septic system
installed on each of the vacant lots no Jater than March 1, 2008.

e. That, the claimants shall obtain 2 new road access permit from the Linn County Road
Department. You may contact Chuck Knoll or Mary Price at (541) 967-3919 regarding access
requirements for the subdjvision prior (0 submitting the subdivision application.

£ That when new deeds are recorded for each of the propased parcels, a covenant shall be

included on the deed binding the landowner, and the fandowners successors in interest, from pursuing 2

Resolution and Order 2006-084

M37-143-035 Exhibﬁ (/’,}#

David & Gay Hickey Family LLC
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claim for relief or cause of action alleging injury from farming or forest practices in the area. The
following is an example of the language the may be used:
Grantees and their heirs, legal representatives, assigns and lessees hereby acknowledge by the
placement of this covenant, or the acceptance and recording of this instrument, that the property
herein described is situated in an Exclusive Farm Use zoning district of Linn County, Oregon. As
such, they may be subjected to common, customary and accepted farm or forest management
activities for the operation of a commercial farm or forest that includes management and
harvesting of agricultural products or timber, disposal of slash, reforestation, application of
chemicals, road construction and maintenance, and any other accepted and customary farm or
forest management activity conducted in accordance with federal and state laws. The above
practices ordinarily and necessarily produce noise, dust, smoke and other types of visual, odor or
noise impacts which grantees accept as normal and necessary farming or forestry management
activities and as part of the risk of siting a residential dwelling in Farm/Forest zoning district.
g. That this Measure 37-claim approval is for David and Gay Hickey only.
h. That the Hickeys acknowledge that the adoption of this order by the Linn County Board of
Commissioners concludes all of his Measure 37 claims for the subject property.
i. That the validity of this waiver is dependent on, condition upon, and subject to judicial

judgments and legislative enactments. If a court of competent jurisdiction determines that any part or the

whole of Measure 37 is invalid, the waiver is invalid to the extent of that determination;

ORDERED, That a copy of this resolution and order without the exhibits be filed in the deed records of Linn

County.

Decided and effec[‘ilxe March 1, 2006.
Signed this ___$— _day of March, 2006.

BOARD OF COUNTY COMMISSIONERS

Linn County Planning & Building Director Cliff Wooten, Commissioner

Resolution and Order 2006-084

M37-145-05 Exhib

David & Gay Hickey Family LLC
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“Resolution format pre-approved as to form by
Legal Counsel pursuant to MOU #05-PD- 001
dated June 6, 2005

This pre-approval is void after June 2 1/2006

APPROVED AS TO CONTENT & ZERTIFICATION OF

c%{‘ /OU#O’ -001:

[Oéﬁf"é] s name] ( [Official’s title]

Resolution and Qrder 2006-084
M37-145-05

David & Gay Hickey Family LLC
3
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Exhibit G
David & Gay Hickey, LLC
Measure 37 Application
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e " [ LINN.COUNTY |

Appendix 1 0CT 26 2005

Measure 37 Compensation Claim for dam- For offieial usc pnly: ing & Building

Date claim filed: 10{ 2218 5 3100 pmd? easEdARert

ages becau ged Ia -egulati ;
ges se of alleged land usex egulation 1L.CC chapter 225 providcd to Claimunt?1I7YES

cnacted or enforced against my property Deed attaghed? 01 cs Cino  Appraisal attached? O ycs}q'na
{filed pursuant to M37 & LCC 225) M37-_| Reselution No. 2005-

PART ONE (A1l Claimants must answer the following questions)
Myname: David and Gay Hickey Family, LLG Telephane: (541) 979-7150  Date: September 21, 2005

Identification of the affected property: T 128 R 1W  Bection 21 | Tax-loi(s) 105

The date ] acquired the property: My Wife and | transferred the property into our family LLC in December 23, 1996.

The land use regulation that went info effect afler | acquired that property that restricts the use of my land: See below

The date that land vse regulation was enacted [J o enforced Ul against my property: See below

{ can show that the current value of my property with the restrictive regulation is: § 125,000.00

{ can show thut the value of my property without the restrictive regulation would be: § 500;000.00...

My residence is: 36939 Gore Drive, Lebanon, OR 97355

My mailing sddress (if different fom # 4) Is: My attorney: Edward F. Schultz, P.O. Box 667, Albany, OR 97321

Fax: (541) 967-8579 ) ‘Email address: eschultz@wtlegal com

Are you the sole owner of the pmpcrty in# 4? I%ycs Cino }
Are there any oﬂmrmlcrest hoidcrs in your propcrly such as Jense hnlders, l;c:r.uﬂty hnldcrs? & no [yes

I, 50, who? ___ : o . .

‘The remedy that { seek is: Waiver of &l énd use regulations back fo the regulatmns that were in place when | acquired the property

June 14, 1996. The applicable zonin&rggulahan at that me was ART-5. This allowed 5-acre residential lots which could be sold io

third parties. | ask that all regulations be waived so | may divide the property into 5-acre parcels & sell these properties g third parfles.

PART TW O (Only Claimants relymg un Family Members nesd m answer the fnt’Imuing questions)
fyou are relying on nn c.:rlicr family mcmbt.r, then complede this seelion: e :
The name of the fnmxly member who previously owned my property: Gay M. Hsckey and Dav:d J. Hickey
Has the pmpcrty remained in your Furmly bu\vecn Lhc hmc ﬂmt furmly member ncquxrcd the property to the time that yon acquired

the property? "R ycs O no Af, not, why’l
The date the fnmﬂy member ncqmrcd the property s: _June 14, 1976

The land vse regniation that went into offact afier my family member scquired the property that restricted my fomily member’s use
of the land: In 1980, the land use regulations changed the zoning on.my property' from ART-5 to a more restrictive
farm forest zone. When | purchased the property, it was eligible.to be divided into 5-acre lots with the right to sell

1o third parties. Subsequent land use regulation changes have prohibited me from doing that.

The regulution was enacted [ of enforced [1 against my family member it what date: September of 19880

1 cum show that the value of the propesty when avwned by my fumily member and when the restrictive regulation was cnacted or

enforced against the property was §




@ @

(> i

Form Explanation: In order to assist in the gatheriug of information and allow space (o answer the questions on page
one of the form, please follow the instructions and answer the following questions on 2 separate sheet of paper:

1. Ifyouareiheclaimantbulyouarenot the sole owner in fee oF the property, please name nll the joint owners whose
interests add up to a fee simple inferest in your properly, Please include all persons who represent all reeorded
interests in property, such as co-owners, holders of less than fee simple interests, leasshold owners, lien holders,
and security interest holders. (if any).

Provide the dates that each o[ the joint-owners, and ofher persons of interest in your property acquired theirinterest
in your property that you listed.

3. Have you provided with this claim, or will you snon provide appraisals that demonsirate a reduction in fairmarket

E\I

value lo your property thatwasa result of 2 land usc regulation enacied or enforeed by Linn County resiricting your
use of your property? Ryes Cno

4. Have you allached (o this claim a copy of your deed on % this property? KJ ves Dno
5. Have you altached (o this claim a copies of cemﬁed aluat OEJS ves Wno
6. Dovou desire that the Board make a decision (o ailaw ysu a use your property in 2 ceriain manner (sub_]ect o the

nolices below) in lien of making payment for jusl compensation? M yes [Clno
NOTICES
NOTICE: You must understand that other junsd!cttcns may govern the uses allowed on your property and, if s0. vou
need to file a claim on those other jurisdictions before development may gecur o your property.

NOTICE: You will be invited to a conference deseribed in LCC 225,300 (D) where ndditional information may be
identified which may be needed to assist you in your claim. It is imporlant io understand that unless you provide this
information, (he County may be unsble to properly and adequately address yourelaimand (o assist youin achieving your

ohjeciive.

NOTICE: If the decision of the Board, in lieu of paying just campensaﬁaﬁ, {5 to modily, remave, kir iiéfdpfiiy a
restrictive land use regulation that has reduced the fair market value of claimani’s property the development
under that svalver shail not only be conditioned on the claimant’s obtaining the appropriate decision from other
affected governmental entities, but any and all development shall remain subject to all land nse reguhtmn
development standards and public health and safety standards exempied by Measure 37,

%ﬂg / ;;469 Gir Bl =~ ROOG

Pro/gc: ty O,‘/wr sig aé;.r/ date Property Owner signature date Property Owner signalure  dale

(o ok, 03=2)-o=

3’; erty Ovmer smnamm daté Property Owner signature date Property Owner signature  date
! {The signatires of al! owners of the properiy/properiies are reguived)
Page20f2




Exhibit H
Certificate of Notice to Parties

As Described in LCC 237.300(D)



LINN CUUNTY PLANNING AND BUILDING DEPARTMENT
Robert Wheeldon, Director

Room 114, Linn lCouniry Courthouse
PO Box 100, Albany, Oregon 97321
Phone 541-967-3816, Fax 541-926-2060

CERTIFICATION OF MAILING

1, Breeanna Oxford, of the Linn County Planning and Building Department, certify that the
attached notice concerning matters to be reviewed on the 9™ day of August 2018 was mailed to

the persons on the attached list at the address shown below their name on the 17" day of July
2018.

DATED this 17 day of July 2018.

Brcoanna Oofond

VR18-0001; HICKY FAMILY FARMS, LLC

Page
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LINN COUNTY PLANNING AND BUILDING DEPARTMENT

Robert Wheeldon, Director

Room 114, Linn County Courthouse

PO Box 100, Albany, Oregon 97321

Phone 541-967-3816 Fax 541-926-2060
www.co.linn.or.us

NOTICE OF APPELLATE REVIEW BY THE BOARD

The following matter will be reviewed by the Linn County Board of Commissioners at a public meeting on
August 9, 2018 at 10:00 am in Room 200 of the Linn County Courthouse.

VR18-0001; An appeal of the Planning and Building Department Director decision denying avesting right
to David Hickey that would authorize the development of three home sites on three parcels. The parcels
were created through PD06-0203, which was the result of a Measure 37 claim (M37-145-05) approved for
David and Gay Hickey Family LLC. The properties are located on the north side of Berlin Road, at the
intersection of Berlin Road and Waterloo Road, and approximately 1.27 miles northeast of the city of
Waterloo. The properties are described as Tax Lots 105, 112, and 113 on map T12S, ROTW, Section 21.

COMMENTS:

BY AGENCY (IF ANY) DATE

STAFF CONTACT PERSON: Alyssa Boles; {541)967-3816, ext.2360 or gboles@co.linn.or.us

Linn County State of Oregon Qther
x | EHP Sheriff DEQ ODOT/OSHD School:
Parks Bldg Official DOGAMI QDSF Landowners
X | Assessor Roads DSL x | DLCD City Of:
x | GIS Surveyor Water Parks % | Other: County Alty
Flood Official ODFW State Fire Marshal RFD:

1. This application will be reviewed and a decision will be made using the following decision criteria
from Sections 237.150 and 237.160 of the Linn County Code.

Section 237.150 - Determination of vested rights

(A) In accordance with the process described in LCC 237.100 to 237.200, the Planning Director shall
determine vested rights under Oregon Laws, 2007, Chapter 424, Section 5(3) pursuantio the test
established by common law as reflected in LCC 237.160.

(B) Basis of determination. The Planning Director must determine and base its M49 vesting decision on:
(1) whether the applicant's use of the property complies with orders from the Stateand Board
granting Measure 37 relief; and
(2) whether the applicant has a common law vested right as of December 6, 2007, to complete
and continue the use described in the waiver.

(C) The decision of the Planning Director shall contain at least the following elements:

(1) findings of fact on the question whether the applicant's use complies with orders from the
State and Board granting Measure 37 relief; and
(2) findings of fact on the question whether the applicant has a common law vested right; and

{3)-an analysis of each of the criteria listed in LCC 237.160.
Exhibit # ﬁ
Page—=_of _\
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Section 237.160 - Determination of vested rights
(A) The terms and conditions imposed in a M37 waiver approval resolution shall be considered to
determine vesting to the extent that such conditions are not inconsistent with the criteria set forth in
paragraphs (1) to (8) of subsection (C) of this section.
(1) The Planning Director, and the Board on appeadl, is authorized to make the determination
whether the applicant has substantially complied with the terms and conditions of the M37
waiver resolution and the criteria set forth in paragraphs (1) to (8) of subsection (C) of this
section.
(2) If the holder of the M37 waiver is unable to demonstrate that the holder has substantially
satisfied the terms and conditions of the M37 waiver resolution on or before December 6, 2007,
the holder shall not be entitled to a common iaw vesting right.
(3) If the holder of the M37 waiver is able to demonstrate that the holder has substantially
satisfied the terms and conditions of the M37 waiver resolution and the criteria set forth in
paragraphs (1) to (8) of subsection (C) of this section on or before December 6, 2007, the holder
shall be entitled fo a common law vesting right determination.
(B) The determination of common law vesting rights made by the Planning Director or the Board on
appeliate review shall be based on the criteria set forth in subsection (C) of this section.
(C) In determining whether the applicant has a vested right to continue and complete a use allowed
under a Board resolution granting Measure 37 relief, the decision-maker must consider the following
factors based on the evidence submitted in the application:
(1) The amount of money spent on developing the use in relation to the total cost of the project
approved in the State and County M37 waivers and whether it was a substantial expenditure.
(2) The good faith of the property owner.
(3) Whether the property owner had notice of the proposed change in law before beginning
development.
(4) The type of expenditures, i.e., whether the expenditures have any relation to the completed
project or could apply to other various uses of the land;
(5) The kind of project.
(6) The location and ultimate cost of the project.
(7) Whether the owner's acts rise beyond mere contemplated use or preparation, such as the
leveling of land, boring test holes, or preliminary negotiations with contractors or architects.
(8) Other relevant factors decided by an Oregon appellate court or the State legisiature.
(D) This vesting right determination is an issue of fact to be decided on a case-by-case basis.

Appellate review of a M49 vesting decision of the Planning Director is:
(q) limited fo the evidence in the record before the Planning Director at the time the Director

made and signed a M49 vesting decision and any supplemental written evidence

submitted to the Board, and
(b) available only for issues that are raised before the Planning Director with sufficient

specificity to afford the Planning Director and applicant an opportunity to respond.

A copy of the notice of intent to appeal and the M49 vesting decision of the Planning Director are
available for inspection at no cost and will be provided at reasonable cost.

Please note the deadline stated in the accompanying notice for submitting written evidence to
the Board of Commissioners.

A map depicting the property under review and surrounding lands is attached to this notice.

Exhibit #
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Exhibit |
State of Oregon Measure 37 Claim M 130484

Final Order denying Measure 37 relief



Ore On Department of Land Conservation and Development
635 Capitol Street NE, Suite 150

Theodore R, Kulongoski. Governor Salern, Oregon 97301-2524
Phone: (503) 373-0050

First Floor/Coastal Fax: (503} 378-6033

.. - Second Floor/ Director’s Office Fax: (503) 378-5518

Third Floor/Measure 37 Fax: (503) 378-5318

. ,7,, . ) o
Aprll <2, 2007 Web Address: http:_//www.oregon.gov/LCD
To: Interested Persons —-—-
=
From: Lane Shetterly, Director

Re.: Ballot Measure 37 (ORS 197.352) Claim Number M130484

Claimants: David J. Hickey, Gay M. Hickey and David and
Gay Hickey Family, LLC

DTS

Enclosed, in regard to the above-referenced claim for compensation under
Ballot Measure 37 (ORS 197.352), is the Final Staff Report and Recommendation of
the Department of Land Conservation and Development, and the Final Order.

This Final Staff Report and Recommendation and the Final Order constitute the
final decision on this claim. No further action will be taken on this matter.

Exhibit #__ — -
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BEFORE THE DEPARTMENT OF ADMINISTRATIVE SERVICES,
THE DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT OF

THE STATE OF OREGON
IN THE MATTER OF THE CLAIM FOR ) FINAL ORDER
COMPENSATION UNDER ORS 197352 ) CLAIM NO. M130484
(BALLOT MEASURE 37) OF )
David J. Hickey, Gay M. Hickey, and )
David and Gay Hickey Family LLC, CLAIMANTS )

Claimants:  David J. Hickey, Gay M. Hickey, and
David and Gay Hickey Family LLC (the Claimants)

Property: Township‘I2S, Range 1W, Section 21, Tax lot 105, Linn County
(the Property)

Claim: The demand for compensation and any supporting information received
from the Claimants by the State of Oregon (the Claim).

Claimants submitted the Claim to the State of Oregon under ORS 197.352. Under
OAR 125-145-0010 et seq., the Department of Administrative Services (DAS) referred
the Claim to the Department of Land Conservation and Development (DLCD) as the
regulating entity. This order is based on the record herein, including the Findings and
Conclusions set forth in the Final Staff Report and Recommendation of DLCD (the
DLCD Report) attached to and by this reference incorporated into this order.

ORDER

The Claim is denied as to laws administered b y DLCD and the Land Conservation and
Development Commission (LCDC) for the reasons set forth in the DLCD Report.

This Order is entered by the Director of the DLCD as a final order of DLCD and the
Land Conservation and Development Commission under ORS 197.3 52, OAR 660-002-
6010(8), and OAR chapter 125, division 145, and by the Administrator for the State
Services Division of the DAS as a final order of DAS under ORS 197.352, OAR chapter
123, division 145, and ORS chapter 293.

FINAL ORDER Page [ of 2
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FOR DLCD AND THE LAND FOR THE DEPARTMENT OF
CONSERVATION AND ADMINISTRATIVE SERVICES:
DEVELOPMENT COMMISSION:
N % I LT~
Lgra Stipg—o David Hartwig, Administratores
Lane Shetterly, Director DAS, State Services Division
DLCD Dated this 23" day of April, 2007.

Dated this 23™ day of April, 2007.

NOTICE OF RIGHT TO APPEAL OR OTHER JUDICIAL RELIEF
You are entitled, or may be entitled, to the following judicial remedies:

L. Judicial review under ORS 183.484: Judicial review under ORS 183.484 may be
obtained by filing a petition for review within 60 days from the service of this order. A
petition for judicial review under ORS 183.484 may be filed in the Circuit Court for
Marion County or the Circuit Court in the county in which you reside.

2. A cause of action under ORS 197.352 (Measure 37 (2004)): If a land use regulation
continues to apply to the subject property more than 180 days after the present owner of
the property has made written demand for compensation under ORS 197.352, the present
owner of the property, or any interest therein, shall have a cause of action in the circuit

court in which the real property is located.

(Copies of the documents that comprise the record are available for review at the

. Department’s office at 635 Capitol Street NE, Suite 150, Salem, Oregon 97301-2540)

FINAL ORDER Page 2 of 2
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ORS 197.352 (BALLOT MEASURE 37) CLAIM FOR COMPENSATION

OREGON DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT
Final Staff Report and Recommendation

April 23, 2007
STATE CLAIM NUMBER: M130484
NAMES OF CLAIMANTS: David J. Hickey

Gay M. Hickey
David and Gay Hickey Family LLC

MAILING ADDRESS: ' 36939 Gore Drive
Lebanon, Oregon 97355
PROPERTY IDENTIFICATION: Township 128, Range | W, Section 21
Tax lot 105 .
Linn County
OTHER CONTACT INFORMATION: Edward F. Schultz

Weatherford, Thompson,
Cowgill, Black & Schultz, PC
PO Box 667

Albany, Oregon 97321

DATE RECEIVED BY DAS: October 30, 2006

180-DAY DEADLINE: April 28, 2007

I. SUMMARY OF CLAIM

The claimants, David and Gay Hickey and David and Gay Hickey Family LLC, seck
compensation in the amount of $327,180 for the reduction in fair market value as a result of land
use regulations that are alleged to restrict the use of certain private real property. The claimants
desire compensation or the right to divide the 21 .85-acre subject property into four 5-acre parcels
and to develop a dwelling on each parcel. The subject property is located near the intersection of
Waterloo Road and Berlin Road, near Waterloo, in Linn County. (See claim.)

1. SUMMARY OF STAFF RECOMMENDATION

Based on the findings and conclusions set forth below, the Department of Land Conservation and
Development (the department) has determined that the claim is not valid because the claimants’
desired use of the subject property was prohibited under the laws in effect when they acquired
the property on or after December 9, 1996. (See the complete recommendation in Section VI of
this report.)

M130484 ~ Hickey [
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I1. COMMENTS ON THE CLAIM

Comments Received

On March 14, 2007, pursuant to Oregon Administrative Rule (OAR) 125-145-0080, the Oregon
Department of Administrative Services (DAS) provided written notice to the owners of
surrounding properties. According to DAS, no written comments were received in response to
the 10-day notice.

IV. TIMELINESS OF CLAIM

Requirement

ORS 197.352(5) requires that a written demand for compensaﬁon be made:

1. For claims arising from land use regulations enacted prior to the effective date of Measure 37
(December 2, 2004), within two years of that effective date, or the date the public entity applies
the land use regulation as an approval criteria to an application submitted by the owner,
whichever is later; or

2. For claims arising from land use regulations enacted after the effective date of Measure 37
(December 2, 2004), within two years of the enactment of the land use regulation, or the date the
owner of the property submits a land use application in which the land use regulation is an
approval criteria, whichever is later.

Findings of Fact

This claim was submitted to DAS on October 30, 2006, for processing under OAR 125,
division 145. The claim identifies Linn County’s Farm/Forest (F/F) zone as the basis for the
claim. Only laws that were enacted or adopted prior to December 2, 2004, are the basis for this
claim.

Conclusions

The claim has been submitted within two years of the effective date of Measure 37 (December 2,
2004), based on land use regulations enacted or adopted prior to December 2, 2004, and is
therefore timely filed.

V. ANALYSIS OF CLAIM

1. Ownership

ORS 197.352 provides for payment of compensation or relief from specific laws for “owners” ag
that term is defined in ORS 197.352. ORS 197.352(11)(C) defines “owner” as “the present
owner of the property, or any interest therein.”

[SW]

M 130484 - Hickey
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Findings of Fact

Claimants David and Gay Hickey assert that they acquired the subject property on May 24, 1976,
as reflected by a real estate contract included with the claim. However, they conveyed their
entire interest in the property to David and Gay Hickey Family LLC, an Oregon Corporation, on
December 9, 1996, as reflected by a warranty deed included with the claim. According to the
claimants, on December 26, 1996, David and Gay Hickey Family LLC transferred some interest
in the subject property to the David J. Hickey Revocable Trust and Gay M. Hickey Revocable
Trust of which the claimants assert they are the trustees. However, the claimants have not
provided any documentation to support that acquisition date.' The Linn County Assessor’s
Office confirms the claimants’ current ownership of the subject property.

Conclusions

Claimant David and Gay Hickey Family LLC, an Oregon Corporation, is an “owner” of the
subject property as that term is defined by ORS 197.352(11)(C), as of December 9, 1996.
Claimants David and Gay Hickey acquired their present individual ownership interest in the
property on or about December 26, 1996.

2. The Laws That are the Basis for This Claim

In order to establish a valid claim, ORS 197.3 52(1) requires, in part, that a law must restrict the
claimants’ use of private real property in a manner that reduces the fair market value of the
property relative to how the property could have been used at the time the claimants or a family
member acquired the property.

Findings of Fact

The claim indicates that the claimants desire to divide the 21.85-acre subject property into four
5-acre parcels and to develop a dwelling on each resulting parcel and that the current zoning
prevents that desired use.

The claim is based generally on the applicable provisions of state law that require Exclusive
Farm Use (EFU) and forest land zoning. The subject property is zoned F/F by Linn County. The
F/F zone is a mixed agricultural and forest land zone, as provided for by Goal 4 and the
implementing provisions of OAR 660, division 6 (effective on February 5, 1990), subsequently
amended on March 1, 1994, to comply with the provisions of House Bill 3661 (Chapter 792,
Oregon Laws 1993).

Under OAR 660-006-0050, all the uses permitted under Goals 3 and 4 are allowed in mixed
agriculture and forest zones except that for dwellings, either the Goal 3 or 4 standards are

' A request for documentation to support the claimants’ assertion was sent to the claimants on March 13, 2007. To
date, claimants David and Gay Hickey have not provided any evidence to substantiate their current ownership.
However, because the documentation in the claim establishes that they conveyed all of their individual ownership
interest in the property to the LLC on December 9, 1996, they uecessarily acquired their present ownership interest
after December 9, 1996,

M 130484 ~ Hickey 3
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applicable based on the predominant use of the tract on January 1, 19932 Depending on the
predominant use on January 1, 1993, the property is subject to either the requirements for
dwellings applicable under EFU zoning required by Goal 3 and OAR 660, division 33, or forest
zone provisions required by Goal 4 and OAR 660, division 6.

For land divisions, OAR 660-006-0055 authorizes the creation of new parcels based on the
standards applicable to farm or forest zones that implement the minimum lot size specified in
ORS 215.780. Under ORS 215.780(2)(a), the minimum lot size in Lina County’s F/F zone is 80
acres. ORS 215.780 became effective on November 4, 1993 (Chapter 792, Oregon Laws 1993).

Claimant David and Gay Hickey Family LLC acquired the subject property on December 9,
1996, and claimants David and Gay Hickey acquired individual ownership interest in the
property after that date. At that time, the claimants’ property was subject to Linn County’s
acknowledged F/F zone and the zoning requirements, minimum lot size and dwelling standards
under Goals 3 and 4, ORS 215 and OAR 660, divisions 6, and 33, currently in effect, as
described above.

Conclusions

The current zoning requirements, minimum lot size and dwelling standards established by Goal 4
and provisions applicable to land zoned mixed farm-forest in ORS 215 and OAR 660, division 6,
were all enacted or adopted before the claimants, David and Gay Hickey and David and Gay
Hickey Family LLC, acquired the subject property on or after December 9, 1996. These land use
regulations do not allow the division of the 21.85-acre subject property into four 5-acre parcels
or the development of a dwelling on each resulting parcel. Laws enacted or adopted since the
claimants acquired the subject property in 1996 do not restrict the claimants’ desired use of the
property relative to when the claimants acquired it in 1996.

3. Effect of Regulations on Fair Market Value

In order to establish a valid claim, ORS 197.352(1) requires that the land use regulation(s)
(described in Section V.(2) of this report) must have “the effect of reducing the fair market value

of the property, or any interest therein.”

Findings of Fact

The claim includes an estimate of $327,180 as the reduction in the subject property’s fair market
value due to the regulations that restrict the claimants’ desired use of the property. This amount
is based on the claimants’ assessment of the property’s value.

Conclusions

As explained in Section V.(1) of this report, the claimants are David and Gay Hickey Family
LLC, which acquired the subject property on December 9, 1996, and David and Gay Hickey,
who acquired the property on or about December 26, 1996. No state laws enacted or adopted

? No information was provided to the department regarding the predominant usc of the subject property on January
I, 1993. -

M 120484 - Hickey 4 _()\
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since the claimants acquired the subject property restrict the use of the property relative to the
uses allowed in 1996. Therefore, the fair market value of the subject property has not been
reduced as a result of land use regulations enforced by the Land Use Conservation and
Development Commission (the Comimission) or the department.

4. Exemptions Under ORS 197.352(3)

ORS 197.352 does not apply to certain land use regulations. In addition, under ORS 197.3 52(3),
certain types of laws are exempt from ORS 197.352.

Findings of Fact

The claim is based on state land use regulations that restrict the use of the subject property,
including applicable provisions of Goals 3 and 4, ORS 215 and OAR 660, divisions 6, and 33,
which Linn County has implemented through its current F/F zone. As set forth in Section V.(2)
of this report, all of these state land use regulations restricting the claimants’ desired use of the
subject property were in effect when the claimants acquired the property in 1996. The claim does
not identify any state land use regulations enacted or adopted since the claimants acquired the
subject property that restrict the use of the property relative to what would have been allowed
when they acquired it on December 9, 1996,

Conclusions

All of the state land use regulations that restrict the claimants’ desired use of the subject property
were in effect when the claimants acquired the property. Therefore, these state land use
regulations are exempt under ORS 197.352(3)(E), which exempts laws in effect when the
claimants acquired the subject property.

VI. FORM OF RELIEF

ORS 197.352(1) provides for payment of compensation to an owner of private real property if
the Commission or the department has enforced one or more laws that restrict the use of the
property in a manner that reduces its fair market value. In lieu of compensation, the department
may choose to not apply the law in order to allow the present owner to carry out a use of the
property permitted at the time the present owner acquired the property. The Commission, by
rule, has directed that if the department determines a claim is valid, the director of the
department must provide only non-monetary relief unless and until funds are appropriated by the
legislature to pay claims.

Findings of Fact

Based on the findings and conclusions set forth in this report, laws enforced by the Commission
or the department do not restrict the claimants’ desired use of the subject property relative to
what was permitted when the claimants acquired it in 1996 and do not reduce the fair market
value of the property. All state laws restrictin g the use of the subject property are exempt under
ORS 197.352(3)(E).

Ln
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Conclusions

Based on the record and the foregoing findings and conclusions, the claimants have not
established that they are entitled to relief under ORS 197.352(1) as a result of land use
regulations enforced by the Commission or the department. Therefore, the department

recommends that this claim be denied.

ViI. COMMENTS ON THE DRAFT STAFF REPORT

The department issued its draft staff report on this claim on March 30,2007. OAR 125-145
0100(3), provided an opportunity for the claimants or the claimants’ authorized agent and any
third parties who submitted comments under OAR 125-145-0080 to submit wri tten comments,
evidence and information in response to the draft staff report and recomumendation.

M 130484 - Hickey 6 T
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Exhibit J
DLCD Letter to Hickey Closing
State Measure 37 Claim M130484



; 635 Capitol Street, Suite 150

Theodore R. Kulongoski, Govemor Salem, Oregon 973 01-2540
" Phone: (503) 373-0050

Fax: (503)378-5318

http://www.oregon.gov/[LCD/MEASURE49

% \ O re O n Department of Land Conservation and Development
Measure 49 Development Services Division

July 8, 2008

M130484

Edward Schultz
PO Box 667
Albany, OR 97321

RE:  State Measure 37/49 Claim M130484 - Hickey

Dear Claimant:

On March 11, 2008, the Department of Land Conservation and Development (Department) mailed you a
Measure 49 Election Packet. This packet included a Notice and an Election Form. The packet instructions
explained that to be eligible for relief under Measure 49, you were required to return the Election Form to
the Department within 90 days, electing either the Express (section 6 of Measure 49) or the Conditional
(Section 7 of Measure 49) option. Your 90-day election period ended on June 9, 2008. The Department
did not receive a completed Election Form from you by that date.

Section 8(3) of Measure 49 states that “[i]f the claimant fails to file the form within 90 days after the date
the Department mails the notice, the claimant is not entitled to relief under section 6 or 7 of Measure 49.
Because you did not file the required Election Form within 90 days, you are no longer eligible for
Measure 49 Express or Conditional relief for Measure 37 Claim Number M130484. The Department will
not complete any further review of Measure 37 claim M130484; that claim will be closed without any

further action.

Please note that the closure of M 130484 does not affect any other Measure 37 claim you may have. If you
filed multiple claims, whether for the same or for different property, or if you filed a single claim that was
divided by the Department of Administrative Services, or the Department, into two or more claim
numbers, you should have already received separate Measure 49 Election Packets for each individual
claim number. You have 90 days from the date each Election Packet was mailed to file your Election for

the Claim identified on each Election Form.

To access information about property related to claim numbers, see the Final Measure 37 Claims Registry
-on our website at www.lcd. state.or.us/LCD/MEASURE49. Search by last name, using the Search icon at

the top left of your toalbar.

If you believe you have received this letter in error or have any questions, please contact this office at
(503) 373-0050 ext. 324, or via e-mail at measure49.info@state.or.us.

Sincerely,

%7?;
Michael Mdgissey, Manager

Measure 49 Development Services Division
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